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Questions Presented. 


Under the issues as stipulated (JA. 144a)* the case 
presents questions as follows: 


1. Whether the execution of an ambiguous hiring clause 
in a collective bargaining agreement constitutes an unfair 
labor practice when there is no proof that any unlawful 
practice under the clause was followed? 


2. Whether, under the circumstances of this case, the 
Board abused its discretion in holding that it would effec- 
tuate the policies of the Act to order the employers (Peti- 
tioners) : 


(a) To reimburse, in the full amount, their present 
and former employees for any jnitiation fees, dues, or 
other monies paid the Union (Intervenors) under the 
September 1956 and October 1958 contracts for the 


period beginning six months prior to the filing and 
service of the second amended Charges, and 


(b) To withdraw and withhold recognition from the 
Union (Intervenors) and cease giving effect to the 
collective bargaining agreement between them until 
the Union had demonstrated its exclusive majority 
representative status pursuant to a Board conducted 
election among the employees of the petitioning com- 
panies? 


© J. A. refers to Joint Appendix. 
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Statement of Jurisdiction. 


This case is before the Court upon the petition of Puerto 
Rico Steamship Association and its member companies, 
Bull Insular Line, Inc., et al. to review and set aside a Deci- 
sion and Order (J.A. 3a to 10a) of the National Labor 
Relations Board (hereinafter referred to as Board) issued 
against the Petitioners pursuant to Section 10 (c) of the 
National Labor Relations Act (61 Stat. 136; 29 USC Sec- 
tion 151, et seq., as amended by 72 Stat. 945), (hereinafter 
referred to as Act). 

This Court has jurisdiction of the petition by virtue of 
Section 10 (f) of the Act. 


Statement of the Case. 


On May 12 and 14, 1958 certain Charges were filed with 
the Board by four individuals alleging that Waterman 
Steamship Corporation, one of the Petitioners herein, was 
guilty of unfair labor practices within the meaning of Sec- 
tions 8 (a) (1), (2) and (3) of the Act. 

On November 17, 1958 the said Charges were identically 
amended and, again, on November 26, 1958 the Charges 
were further identically amended so as to include not only 
the Waterman Steamship Corporation but also the Puerto 
Rico Steamship Association (hereinafter referred to as 
Association) and its member companies as employers. 

It is obvious from the Record (J.A. 35a & 36a; 12a, 
footnote, & top 15a; & 96a) that the amendments to the 
original Charges were made by the individuals at the insti- 
gation and persuasion of the Board. 

Two days later the Board issued a consolidated Com- 
plaint based upon the second amended Charges and on 
March 2, 3 and 5, 1959 Hearings were held before a Trial 
Examiner of the Board. 

Under date of May 1, 1959 the Trial Examiner filed his 
Intermediate Report in which he made Findings as follows: 


x 


8 


1. On September 30, 1956 the Association, for and on 
behalf of its member companies, executed a contract with 
Union de Empleados de Muelles de Puerto Rico and certain 
Locals and Sub-Locals thereof (hereinafter referred to as 
UDEM) which contained a clause as follows: 


‘¢Article II Subsection E 


‘the companies will give preference in employment to 
members of the Union, but will reserve the right to 
selection without discrimination for reasons of mem- 
bership or nonmembership’’’ in the Union (J.A. 
14a). 


2. The renewal contract executed on October 3, 1958 
contained the following clause: 


“Article II Subsection D 


‘the companies will give preference in employment to 
members of the Union when available and qualified, 
but will reserve the right of selection without dis- 
crimination for reasons of membership or nonmem- 
bership in the Union’ ”’ (J.A. 14a). 


3. Only the Waterman Steamship Corporation was men- 
tioned in the original and first amended Charges and no 
mention was made of any unlawful contract clauses in said 
Charges, however, the second amended Charges named the 
Association and its members and directly attacked the hir- 
ing clauses as unlawful (J.A. 15a). 


4. The evidence submitted by the General Counsel was 
inadequate to prove that the Respondent companies [Peti- 
tioners] had selected Union employees as against non-union 
employees during the period material herein (J.A. 15a). 


5. The General Counsel failed to extract any admissions 
or other evidence that the unlawful contract clauses had 
been followed in practice (J.A. 15a). 
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6. The UDEM contract amendment dated December 5, 
1958 (J.A. 115a) which eliminated Article II Subsection D 
of the collective bargaining agreement dated October 3, 1958 
“ig of no effect and that the illegal arrangement continues 
to exist’? (J.A. 15a). 


7. That by continuing the unlawful hiring clause in the 
contract of September 30, 1956 until said contract expired 
on September 30, 1958 and by including the unlawful clause 
in the renewal contract executed on October 3, 1958 and by 
continuing it in effect thereafter the Respondent Associ- 
ation [one of the Petitioners] and all its members violated 
Section 8 (a) (1), (2) and (3) of the Act (J.A. 16a and 17a). 


Based upon the above Findings the Trial Examiner 
recommended to the Board that, in order to effectuate the 
policies of the Act, the Respondent companies [Petitioners] 
be directed to take affirmative action as follows: 


(a) Withdraw and withhold all recognition from 
the UDEM unless and until such labor organizations 
shall have demonstrated their exclusive majority rep- 
resentative status pursuant to a Board-conducted elec- 
tion (J.A. 21a). 


(b) Refund to their present and former employees 
all the money that they deducted from their wages 
and which were paid over to the UDEM in payment 
for initiation fees and dues or any work shift fees 
which the employees had been required to pay.* The 
period of liability shall include the period beginning 
May 26, 1958, being the date 6 months prior to the 
filing and service of the second amended charge (J.A. 
18a and 19a). 


The Board adopted the Trial Examiner’s Findings, 
Conclusions and Recommendations with one exception, 
ie, the Board found, contrary to the Trial Examiner, 


* Referred to as the Brown-Olds remedy. 
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that the Petitioners had ‘‘effectively discontinued their 
8 (a) (3) conduct”? by the contract dated December 5, 1958; 
nevertheless the Brown-Olds remedy was not cut off as of 
December 5, 1958 because of Petitioners’ ‘‘failure to com- 
municate this contract to the employees’’ (J.A. 4a). 


Argument. 


The Conclusions of the Board are based upon unjustifi- 
able inferences and are not supported by credible evidence or 
the preponderance of the testimony and the application of 
the Brown-Olds remedy in this case is penal and not 
remedial. 


Theory of the Board’s Case. 


This case was prosecuted by the Board on the theory 
that the Petitioners did not meet the criteria established 
by the Board in the Mountain Pacific* case, 119 NLRB 
126, i.e., because of the wording of Article IL subsection 
E of the contract dated September 30, 1956 and of Article 
II subsection D of the contract dated October 3, 1958, the 
mere execution of these contracts was a violation of law 
and constituted unfair labor practices (J.A. 89a and 90a). 

The Counsel for the General Counsel of the Board 
stated categorically ‘‘we are only attacking the clause not 
the practice under the clause’? (J.A. 91a). 

In like manner, after the Board had rested its case, 
the Trial Examiner stated: 


‘“‘As a matter of fact, there has been no specific 
allegations of individual discriminations in this case. 
The case you now leave on the basis of the record 
that it would appear to be technical violations on 


*On August 28, 1959 this case was reversed by the U. S. Court 
of Appeals for the 9th Cireuit (270 F. 2d 425) where it was held 
that an exclusive hiring hall clause in a labor contract is not illegal 
per se; however, such a clause may violate the Act if there are dis- 
criminatory practices in supplying workers. 
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the basis of the construction of the Taft-Hartley 
Act’? (J.A. 91a). 


This statement when read in conjunction with the colloquy 
appearing from the bottom of J. A. p. 73a to and includ- 
ing J.A. p. 76a clearly establishes that the case presented 
purely a legal question for final resolution as distinguished 
from a solely factual question (J.A. 76a), i.e., does the 
execution of a collective bargaining agreement which con- 
tains unlawful clauses constitute unfair labor practices 
within the meaning of Section 8 (a) (1), (2) and (3) of 
the Act when it is admitted that the unlawful contract 
clauses had not been followed in practice? 

The Board’s theory has been rejected by the United 
States Court of Appeals for the Circuits which have con- 
sidered it. 


The Board Has Substituted Prejudicial 
Inferences for Proof. 


Board’s counsel was presenting ‘‘a technical case’’ 
(J.A. 103a) and based upon his statements the Trial 
Examiner apparently realized that the facts were of no 
probative value but that the Board’s evidence was offered 
in the expectation ‘‘that the Trial Examiner and other 
higher authority draw the inference from this testimony’’ 
(J.A. bottom 73a, top 74a) that the Petitioners were guilty 
of unfair labor practices. 

Not only does the Record in this case fail to justify 
any inference that the two Petitioners against whom the 
Board offered evidence (Bull and Waterman) were guilty 
of any unfair labor practice but the Trial Examiner went 
even a step further and applied his recommendations 
equally to all member companies of the Association. There 
was no evidence whatsoever as to Alcoa Steamship Co. 
Inc., Lykes Lines Agency, Inc., F. Benitez Rexach, Inc., 
Pier 3, Inc., Insular Dock Company, Pyramid Dock Co., 
Ine. or San Antonio Company and the testimony offered by 
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the General Counsel as to Bull Insular Line, Inc. differed 
materially from the testimony as to Waterman Steamship 
Corp. of P. R. 

Mr. Lizarribar testified that Waterman maintained a 
list of regular checkers and a list of ‘‘suplentes’’ or tem- 
porary checkers, (J.A. 48a) and that the checkers were 
selected from the two lists in accordance with their senior- 
ity (J.A. 50a) and when no individuals, whose names 
appear on either of the two lists, are available ‘‘we pick 
three or four men from the street and put them to work’? 
(J.A. 53a). 

On the other hand, Mr. Rodriguez Sanchez testified that 
Bull, which hired checkers, did not maintain a list of regu- 
lar checkers and a list of ‘‘suplentes’? or temporary 
checkers (J.A. 57a) and that Bull’s affiliated companies 
hired no checkers at all (J.A. 56a & 58a). Mr. Sanchez 
further testified that all checkers employed by Bull are 
employed on the basis of seniority (J.A. 56a) and then gave 
uncontradicted testimony as follows: 


Q. ‘Do you check with the Union before hiring 


anew employee? A. No. 

Q. ‘‘There are no references given by the Union 
to the Company? A. Not that I know of. 

Q. ‘When you hire new employees, do you require 
as a condition of employment that they belong to the 
Union also. A. No, sir’? (J.A. 57a). 


Both Mr. Lizarribar and Mr. Sanchez testified that 
Waterman and Bull checked off the Union dues provided 
the Companies had been given authorizations by the indi- 
viduals (J.A. 52a & 58a) ; no mention was made of initiation 
fees or work shift fees. 

Mr. Cid (J.A. bottom 60a, top 61a) and Mr. Berrios 
(J.A. 62a & 63a) Secretary-Treasurer and President, 
respectively, of the UDEM testified that Union initiation 
fees are paid directly to the Union but that some employees 
authorized the Company to deduct the dues from their 
salaries; however, it would appear from the testimony of 
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Salvador Sanchez, the Union official in Mayaguez, that the 
Mayaguez checkers paid their monthly dues directly to the 
Union (J.A. 65a). 

The record is devoid of any evidence of coercion and it 
is clear that not a single employee paid any money to the 
Union other than on a purely voluntary basis and the 
Board’s inference to the contrary is without justification. 


POINT I. 


Subsection E of Article II of the agreement dated 
September 30, 1956 and Subsection D of Article II of 
the agreement dated October 3, 1958 were presump- 
tively legal. 


As stated by the Trial Examiner this case presented a 
“technical violation arising by reason of ambiguity or by 
overlapping of two contracts” (J.A. bottom 94a). Cer- 
tainly an employer cannot “give preference in employment 
to members of a Union’? and, at the same time, ‘‘reserve 
the right of selection without discrimination for reasons of 
membership or non-membership in the Union’’. The clause 
is not only ambiguous but contradictory. 

When an ambiguity exists in a contract parole evidence 
is not only admissible but necessary to establish in what 
sense the parties used the ambiguous clause. Piedmont 
Hotel Co. v. Nettleton Co., 263 NY 25. 

Since the testimony conclusively establishes that no 
preference in employment was in fact given to members of 
the Union it must naturally follow that when the contracts 
were signed it was contemplated that applicants for 
employment would be selected without discrimination for 
reasons of membership or non-membership in the Union. 
That is what actually happened and the Board so found. 

The rule was succinctly expressed by this Court in Hono- 
lulu Star Bulletin Ltd. v. NLRB, 274 F. 2d 567 when it 
stated: 
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“Tf the terms of the contract were ambiguous * * * 
we would look to the conduct of the parties under the 
contract to ascertain its meaning’’. 


The record is clear that the Union members had the 
greatest seniority and that hiring was done on a seniority 
basis although the word ‘‘seniority’’ is not mentioned in the 
contract. It would seem that the most natural inference to 
be drawn from these facts is that the parties intended to 
give preference in employment on a seniority basis and, 
knowing that employees with the greatest seniority were 
also Union members, unfortunately made a poor selection 
of words to express their intent. Giving preference on a 
seniority basis and giving preference to members of the 
Union was synonymous because under either criteria the 
same individuals would be employed; therefore, the Board 
was without justification in concluding that the signing of 
the contract was unlawful. 

It is an elementary rule not requiring citation that an 
interpretation which makes a contract or agreement law- 
ful will be preferred over one which makes it unlaw- 
ful. Since the Board held that no unlawful act was 
followed in practice it violated this elementary rule. 


POINT II. 


The Board’s reimbursement order is penal and not 
remedial. 


The Supreme Court of the United States has laid down 
the rule that Section 10 (¢) of the Act should be construed 
in harmony with the spirit and remedial purpose of the 
Act and not as vesting in the Board a discretion to devise 
punitive measures which, in its opinion, will effectuate the 
purposes of the Act. Republic Steel Corp., 311 U. 8. 7. 

The Board was reversed by this Court in International 
Union of Operating Engineers, Local 150 v. NLRB, 273 
F. 2d 833, where there was a hiring hall arrangement. In 
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the case at bar the UDEM never referred anyone to the 
Petitioners for employment, in fact, the record is clear, 
and the Board so found, that all hiring was done without 
regard to Union affiliation. 

The Board has applied the Brown-Olds remedy in this 
case although the record is devoid of any proof of coercion 
and is limited to a dues check-off when an employee 
voluntarily authorized, in writing, his employer to check-off 
his Union dues and remit them to the UDEM. Can anyone 
reasonably believe that it would be just or could effectuate 
the policies of any just law to make Petitioners repay ini- 
tiation fees and dues to those who freely joined and sup- 
ported the Union? NLRB v. McGough Bakeries, 153 F. 
2d 420, 425; NLRB v. Englander Co., 237 F. 2d 599. 

None of the elements in NLRB v. Balto. Transit Co., 
140 F. 2d 51 are present in the instant case nor were there 
any discharges as in NLRB v. Clinchfield Coal Corp., 145 
F. 2d 66, but even in that case the Court, at page 73, 
eliminated the dues reimbursement order of the Board 
because the Union was not company dominated. The 


Board has made no contention in this case that the UDEM, 
a Union affiliated with the AFL-CIO, was in any way 
dominated by the Petitioners. See also NLRB v. Adhesive 
Products Corp., 258 F. 2d 403, where the Court stated at 
page 408: 


‘¢(5] Enforcement of that portion of the Board’s 
order which directed Adhesive to reimburse its 
employees in an amount equal to the sum which was 
checked off from their salaries as dues to Adco is 
denied because the record does not support the 
Board’s assertion that such action ‘is appropriate 
and necessary to expunge the illegal effect of 
Respondent’s unfair labor practices.’ ’’ 


In like manner this is not a case like NLRB v. Parker 
Bros. & Co., Inc., 209 F. 2d 278, where the company had 
ousted the affiliated union and actively supported an Inde- 
pendent union in its efforts to organize and represent the 
company’s employees, nor is this a case where the employees 
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had never selected the bargaining representatives and were 
forced, under a check-off, to pay dues to a union not of 
their choosing. Local Lodge No. 1424, Machinists v. NLRB, 
264 F. 2d 575. 

This Record, as the Record in NLRB v. Braswell Motor 
Freight Lines, 213 F. 2d 208, furnishes no support for the 
Board’s Order that Petitioners must reimburse its present 
and former employees for the initiation fees and dues 
received by the Union in order to expunge the illegal effect 
of Petitioners’ unfair labor practices. 

It is respectfully submitted that the Record clearly 
establishes that the amendment dated December 5, 1958 
(J. A. 115a) to the collective bargaining agreement dated 
October 3, 1958 is further persuasive proof that the Peti- 
tioners never had any intention of making membership in 
the Union a condition of employment, because, as soon as 
the Association learned that the Board had taken exception 
to paragraph D of Article II of the agreement dated October 
3, 1958, the Petitioners and the UDEM signed an amend- 
ment whereby that paragraph was eliminated from the con- 
tract (J. A. bottom 96a & 97a). 

In spite of this uncontradicted testimony the Trial 
Examiner found ‘‘that the purported amendment is of no 
effect and that the illegal arrangement continues to exist’’ 
(J. A. 15a). 

The Board, on the other hand, found that Petitioners 
effectively discontinued discrimination in regard to hire on 
December 5, 1958 (J. A. 4a), the date of the amendment. 
Despite this finding the Board applied the Brown-Olds 
remedy after December 5, 1958 which seems to indicate that 
the Board’s Order is punitive and not remedial. 

The Board will unquestionably cite and rely upon NLRB 
v. Carpenters Local 60, AFL-CIO, decided by the United 
State Court of Appeals for the 7th Circuit on January 22, 
1960, Docket No. 12,710; ; 39 Labor Cases 
66,164, where the Court affirmed the Brown-Olds remedy as 
being reasonable under the circumstances in that case. The 
facts in that case and the facts in the case at bar are in no 
way comparable. 
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In the first place, in the Seventh Circuit two individuals 
had been discriminated against by being denied employment 
by the Union. In the second place, the hiring clause in the 
Union contract in the Seventh Circuit contained no ambi- 
guity but, to the contrary, specifically and effectively gave 
full control over employment to the Union so that the 
employer could not employ certain individuals even though 
it desired todo so. In the third place, in the Seventh Cirenit 
the recipient of the money (Union) was ordered to return 
it. None of these elements are present in the instant case 
so that the decision in the Seventh Cireuit provides no per- 
suasive reason to affirm the Board’s Order in this case. 

It is respectfully submitted that the Record in this case 
furnishes less reason to affirm the Board’s Order than the 
Records in any of the recently decided cases where the 
Board’s reimbursement Order was reversed. Honolulu 
Star Bulletin v. NLRB, supra; IUOE Local 150 v. NLRB, 
supra; NLRB v. Local 85 Sheet Metal Workers, decided by 
the 5th Circuit Court of Appeals on February 11, 1960, 
Docket No. 17,694, , 39 Labor Cases 166,202; 
Morrison-Knudsen v. NLRB decided by the 9th Circuit 
Court of Appeals on February 19, 1960, Docket No. 16,401, 
.- FB. 2d , 39 Labor Cases 166,308; Teamsters Local 
282 v. NLRB decided by the 2nd Circuit Court of Appeals 
on March 2, 1960, Docket No. 25,614, —. F. 2d 
Labor Cases 166,300; Morrison-Knudsen v. NLRB also 
decided by the 2nd Circuit Court of Appeals on March 2, 
1960, Docket No. 78; : ; 39 Labor Cases 
166,299. 


POINT III. 


The Board’s order directing the withdrawal and 
withholding of recognition of the UDEM is not justified. 


The policies as laid down in the Act, in addition to per- 
mitting employees to bargain collectively through repre- 
sentatives of their own choosing are: 
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‘¢Mo eliminate the causes of certain substantial 
obstructions to the free flow of commerce and to 
mitigate and eliminate these obstructions when they 
have occurred by encouraging the practice and 
procedure of collective bargaining.”’ 


The UDEM has been the collective bargaining repre- 
sentative of the checkers on the Island of Puerto Rico for 
many years past and, as shown in the Record, there has been 
at least two collective bargaining agreements between the 
Association and the UDEM. 

It is hard to conceive how the policies of the Act would 
be effectuated if the Petitioners withdrew and withheld 
recognition from the UDEM as ordered by the Board. If the 
non-recognition part of the Board’s Order was enforced 
by a Decree of this Court the Petitioners would forthwith 
withdraw and withhold recognition from the UDEM so that 
for a period of from 60 to 120 days the checkers would be 
working (if they worked) without a contract and would 
have no collective bargaining representative despite the 
fact that there is no other Union in Puerto Rico claiming to 
represent this classification of workers. 

The practical effect of a Decree enforcing this phase of 
the Board’s Order would cause unstable labor relations on 
the waterfront of Puerto Rico and would endanger the free 
flow of commerce to and from the Island because the machin- 
ery set up in the collective bargaining agreement to settle 
grievances could not be utilized. 

Even assuming arguendo that Article II subsection D 
of the collective bargaining agreement dated October 3, 
1958 was illegal, there is no reason to void the entire 
agreement. NLRB v. Gaynor News Co., 197 F. 2d 719 (2 
Cir.) affirmed 847 US 17. Since the alleged illegal clause 
was effectively eliminated on December 5, 1958 the present 
contract, under the Board’s decision, is completely legal, 
therefore, the Board is without authority to enter any 
Order pertaining to a legal contract. 
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Conclusion. 


The Order of the Board should be set aside in its 
entirety. 


Respectfully submitted, 


A. V. CHERBONNIER, 
30 Broad Street, 
New York 4, New York, 
Attorney for Petitioners. 


Dated: March 30, 1960. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


The Board is satisfied with the statement of issues 
set forth in the Pre-Hearing Conference Stipulation 
(J.A. 144a-145a) which represents a compromise ar- 
rived at after extensive negotiations and several long 
distance telephone conversations. If restatement of 
the issues is appropriate, the Board believes they may 
be fairly stated as follows: 

I. Whether the execution and maintenance of a 
clause in collective bargaining agreements stating that 
employers ‘will give preference in employment to 
members of the Union’’, but reserving to the em- 
ployers ‘‘the right of selection without discrimination 
for reasons of membership or nonmembership”, con- 
stitutes an unfair labor practice in the absence of a 
showing that union members in fact received a “‘pref- 


erence in employment” in accordance with that clause. 
II. If so, whether the Board’s order is reasonable 
and proper as a remedy for the violation found. 
(1) 
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Union DE EMPLEADOS DE MUELLES DE Puerto Rico, 
Locat 1901, IBL-AFL-CIO, Union DE EMPLEADOS 
DE MUELLES DE Ponce, Sus-Locat 1901, IBL-AFL- 
CIO, anp Union pe Empreapos DE MUELLES DE 
MayacugEz, Sus-Locat 1901, IBL-AFL-CIO, InTER- 
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ON PETITION TO REVIEW AND SET ASIDE AND ON CROSS-PETI- 
TION FOR ENFORCEMENT OF AN ORDER OF THH NATIONAL 
LABOR RELATIONS BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
the Puerto Rico Steamship Association and its mem- 
ber companies, Bull Insular Line, Inc., Waterman 
Steamship Corporation of Puerto Rico, Aleoa Steam- 
ship Co., Inc., and Lykes Lines Agency, Inc., herein 
ealled. petitioners or the Association, to review and 
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set aside an order of the National Labor Relations 
Board issued December 3, 1959, pursuant to Section 
10(¢e) of the National Labor Relations Act, as 
amended (61 Stat. 136, 29 U.S.C., Sec. 151, ef seq.). 
In its answer to the petition the Board has requested 
enforcement of its order. The Puerto Rico Dock 
Workers Union and its affiliated sub-locals,* herein 
called intervenors or the Union, have received the 
Court’s permission to intervene herein. The Board’s 
decision and order (J-A. 3a—10a)* are reported at 125 
NLRB No. 70. 
I 


The Board’s findings of fact 


The Board found that petitioners violated Section 
8(a)(1), (2) and (3) of the Act* by executing and 
maintaining in effect contracts with intervenors con- 
taining illegal preferential hiring clauses. The Board 
found further that, though petitioners effectively dis- 
continued their violation of Section 8(a)(3) on De- 
cember 5, 1958, by deleting the illegal clause from the 
then current contract, their failure to notify employees 
of this action resulted in the continuance of the un- 


2 Otherwise known respectively as the Union de Empleados 
de Muelles de Puerto Rico, Local 1901, TBL-AFL-CIO, the 
Union de Empleados de Muelles de Ponce, Sub-Local 1901, 
IBL-AFL-CIO, and the Union de Empleados de Muelles de 
Mayaguez, Sub-Local 1901, TIBL-AFL-CIO (J.A. 18a; 412). 

2%J A” refers to those portions of the record printed as a 
joint appendix to the briefs. Whenever in a series of refer- 
ences a semicolon appears, references preceding the semicolon 
are to the Board’s findings; succeeding references are to the 
supporting evidence. 

3 The relevant portions of the Act are set forth in the Ap- 
pendix, infra, pp. 25-26. 
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fair practices violative of Section 8(a) (4) and (2). 
The evidentiary facts may be summarized as follows: 

The Association, a nonprofit organization of em- 
ployers engaged in the shipping business in Puerto 
Rico, bargains ‘collectively with the labor organiza- 
tions representing the employees of its member com- 
panies (J.-A. 12a; 37a-38a, 96a). On September 30, 
1956, the Association entered into a 2-year collective- 
bargaining agreement with the Union covering the 
cargo and freight checkers employed by the member 
companies of the Association on their docks at the. 
ports of San Juan, Mayaguez, and Ponce, in Puerto 
Rico (J.-A. 13a; 41a). On October 3, 1958, the same 
parties executed a renewal agreement for a 3-year. 

_ term to expire on September 30, 1961 (J.A. 13a; 116a- 

142a, 42a-48a). 

Both these contracts contained standard union 
security and dues checkoff provisions (Articles 
TI and IX respectively) which required all em- 
ployees to join the Union 30 days after the employ- 
ment date and permitted petitioners to deduct and 
transfer dues payable to the. Union under prior ‘writ- 
ten authorization from their employees (J-A. 118a, 
130a, 108a, 113a, 45a, 57a-58a, 52a-53a, Gla, 65a). 
However, the union-shop provision of the 1956 agree- 
ment included an additional clause (Article IT, Sub- 
section E) which provided: ‘““The. Companies will 
give preference in the employment to members of. the 
Union but will reserve the right of selection without 
discrimination for reasons of membership or nonmem- 
bership in the Union”’ (J.A. 14a). 

In the 1958 renewal agreement, the same provision 
appeared in slightly revised form (Article TI, Subsec- 
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tion D), as follows: “The Companies will give prefer- 
ence in employment to members of the Union when 
available and qualified, but will reserve the right of 
selection without discrimination for reasons of mem- 
pership or nonmembership in the Union’ (J.A. 14a; 
1192). 

On December 5, 1958, after issuance of the com- 
plaint herein, the parties amended the contract so as 
to eliminate this clause from the renewal agreement 
(JA. 4a; 15a, 96a-99a). The record does not show 
that employees were ever, in any manner, notified of 
this deletion (J-A. 4a, 15a; 102a, 99a-1002). The 
Association merely provided its members with copies 
of the entire renewal agreement which were “‘made 
available to new employees’’, as the terms of that - 
agreement required (Article IL, Subsection (e)) (J-A. 
99a-102a, 119a). 

The record contains no evidence from which it could 
be established whether petitioners, in adherence to 
these clauses, ever gave, Or refrained from giving, 
union members a preference in employment (J-A. 15). 
Among those regularly employed as checkers, com- 
petition between members and nonmembers was im- 
possible, for by operation of the union security pro- 
visions of both contracts, only union members could 
qualify for inclusion on the regular hiring lists (J.A. 
118a-119a, 129a, 50a-Dla, 54a, 57a). Thus, under the 
contract, no man could be “added to the list of em- 
ployees from which men were selected for employ- 
ment’? unless he had “worked 800 hours or more 
during a calendar year with any one company’’ (J.A. 
129a, 54a). And, as the Association had agreed both 
to grant union members 2 preference in employment’ 
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and to require all employees to join the Union at least 
30 days after hire, no employee could possibly obtain 
sufficient work during any one year to get on the 
regular lists until after he had joined the Union (J.A. 
118a-119a). 

For similar reasons, the evidence as to the employ- 
ment of nonregulars or temporary checkers (“sup- 
lentes”’) failed to demonstrate whether the employer 
members of the Association ever accorded or refused 
to union members the “preference in employment’’ 
to which they were entitled under the contract (J.A. 
119a, 53a, 55a, 56a-57a, 59a, 60a-61a, 64a-65a).* Thus, 
there was no demand at all for temporary checkers 
at the port of Mayaguez, because the regulars who 


“The four charging parties in this proceeding were them- 
selves members of the Union (J.A. 29a-34a, 80a, 83a-84a). 
Accordingly, the Board’s administrative dismissal of allegations 
that each had been discriminatorily denied further employment 
as temporary checkers did not significantly affect the disposi- 
tion or proof of the remaining allegations relating to the pre- 
ferential hiring provision (J.A. 35a, 29a-33a, 95a-96a). Thus, 
in respect thereto, the General Counsel established at the hear- 
ing that “the Association and its member companies [had] 
maintained in effect * * * illegal union security arrange- 
ment[s] with the Union,” though no instance of their actual 
application to a particular individual or situation was shown 
(J.-A. 15a). As to this latter aspect, the General Counsel had 
sought to demonstrate that temporary employees or extras who 
had already become union members were preferred in employ- 
ment to those who had not, and that because of this preference 
union members alone could obtain sufficient work during the 
year to be included on the regular lists (J.A. 36a). In the cir- 
cumstances, however, the Trial Examiner found that “examina- 
tion of representatives of both the companies and the Union, as 
adverse party witnesses, by the General Counsel [had] failed to 
extract any admissions or other evidence that the unlawful con- 
tract clauses [had] been followed in practice” (J.A. 15a). 

48644—60——2 7 
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of temporary employees 

of the Union (J-A. 58a, 80a, 82a, 86a).° This list was 
not arranged according to seniority and stated at the 
top that the employees listed were not covered by the 
seniority clause of the contract; but the Company 
ostensibly included and picked men for hire as tem- 
porary checkers from this list on a seniority basis 
(J.A. 67a-68a, 69a-Tla, 48a-51a, G.C. Exh. 4). It 
was not shown that the Company had ever hired non- 
members from this list for employment as temporary 
checkers when union members were available, or that 
such a choice had ever confronted the Company in its 
selection of additional personnel. 


1a: 


The Board’s conclusions and order 


Upon the foregoing facts, the Board found, in 
agreement with the Trial Examiner, that the Associa- 
tion had violated Section 8(a) (1), (2) and (3) of the 


—————— 

®The only nonmembers on the 
tions for union membership: 
$4a); Francisco Recourt [ 
85a); Sebastian Davila (J-A. 
Garcia (J-A. 802, 82a, 85a). 
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Act, by executing and maintaining in effect contracts 
containing unlawful preferential hiring provisions 
(J.A. 4a, 15a, 17a-18a).° In reaching this conclusion, 
the Board rejected petitioners’ contention that, in the 
absence of proof that the unlawful hiring clauses had 
ever been applied and enforced, their mere inclusion 
in the contract was not an unfair labor practice (J.A. 
4a, 16a). Further, the Board determined, contrary to 
the Trial Examiner, that petitioners’ violation of Sec- 
tion 8(a)(3) ceased on December 5, 1958, upon the 
deletion of the illegal preferential hiring clause from 
the then current contract; but it agreed that the fail- 
ure of petitioners to notify their employees of this 
action resulted in continuing violations of Section 8 
(a) (1) and (2) of the Act (J.A. 4a, 15a). 

The Board’s order (J.A. 5a—7a) requires petitioners 
to cease and desist from the unfair labor practices 
found; from recognizing, and enforcing any agree- 
ment with, the Union until that organization shall 
have demonstrated its majority in a Board-conducted 
election; and from in any other manner infringing 
upon the rights guaranteed employees under Section 
7 of the Act. 

Affirmatively, the Board’s order requires petition- 
ers to reimburse all present and former employees for 
any initiation fees, dues or other sums collected from 

*This finding of the Board necessarily invalidates the 
entire union security arrangement, as the unlawful preferential 
hiring provision is not severable from the remainder of the 


clause (JA. 18a). NLRB. v. Broderick Wood Products Co 
261 F. 2d 548, 555-556 (C.A. 10). 


8 


them after May 26, 1958, under the 1956 and 1958 con- 
tracts, and to post the customary notices (J.A. 6a—Ta).” 


SUMMABY OF ARGUMENT 
I 


As is plainly stated by the first proviso to Section 
8(a)(3) of the Act, an employer may not enter into 


any union-security agreement with a union “estab- 
lished, maintained, or assisted by any action defined 
in Section 8(a) of the Act as an unfair labor practice.”’ 
Petitioners “assisted” the Union in this case by ex- 
ecuting and maintaining in effect contracts containing 
unlawful preferential hiring clauses within otherwise 
valid union-shop provisions. By including these 
clauses which granted union members a “preference 
in employment” (J.A. 119a), petitioners deprived all 
employees of the statutory grace period of 30 days 
after “the beginning of [their] employment or the 
effective date of [the] agreement whichever is the 
later” within which to join the Union (Proviso to Sec- 
tion 8(a)(3)). Therefore the union-security pro- 
vision contained in both the 1956 and 1958 contracts 
was invalid in its entirety, and from the outset of its 
inclusion in the contracts. 

The assertions of the Union and the Association 
that these clauses did not accord union members any 
unlawful hiring preference are without merit. By 
reserving to the Companies “the right of {nondiserim- 
inatory] selection,” the parties did not dispel the plain 
? Nothing in the Board’s order requires the Association or any 


of its members to depart from any of the contract provisions 
governing wages, hours and terms of employment (J.A. 20a). 
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and unlawful meaning otherwise appearing from the 
phrase “The Companies will give preference in em- 
ployment to members of the Union.” Nor are actual 
hiring practices under these clauses material to the 
violation found. The retention of a preferential hir- 
ing provision in a contract in force between the parties 
is a continuing unfair labor practice even absent any 
demonstrated attempt to enforce it. Employees can- 
not be expected to understand that a contract specifi- 
cally stating that union members will be given prefer- 
ment in employment means that no such preference 
will be given. Cf. Honolulu Star-Bulletin v. N.L.B.B., 
—— App. D.C. ————,, 274 F. 2d 567, 570. More- 
over, no showing was made here that petitioners re- 
fused to grant the preferential rights to which union 
members were entitled under the contract. But even 
if nondiscriminatory practices obtained, the contrac- 


tual language here was so patently illegal that, re- 
gardless of the conduct thereunder, the Board could 
reasonably find, as it did, that the clause has a coercive 
impact upon employees and potential employees. 


II 


Petitioners’ violation did not cease with the dele- 
tion of the illegal clause from the 1958 contract, after 
issuance of the complaint herein. As employees and 
prospective employees were never given notice, either 
actual or constructive, of the contract clause rescission, 
the coercive effect upon employees’ rights and the illicit 
assistance thereby offered the Union persisted as if the 
clause had never been repealed. 
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- We believe, that the Board’s order, in its entirety, 
reasonably and properly remedies the unfair labor 
practice found. Discussion of the dues reimburse- 
ment provision is here bypassed, however, in view 
of the Court’s rejection of the Board’s position in 
a previous case. As decisions of the courts of ap- 
peals on this issue are in conflict, and the question 
will not likely be resolved by the Supreme Court 
until the October 1960 term, it would appear inappro- 
-priate to defer decision in the instant proceeding 
pending that development. 

_. In any event, the remainder of the Board’s order 
is entitled to immediate enforcement. The cease and 
desist provisions are conventional and valid under 
settled principles. The added requirement that peti- 
tioners refrain from further contractual relations 
with the Union until its majority status has been 
-demonstrated in a Board election likewise constitutes 
the ordinary remedy for assistance rendered a union 
in violation of Section 8(a)(2) of the Act. The 
appropriateness of such an election to dissipate the un- 
wholesome effects of unfair labor practices, here 
festering over a four-year period, can searcely be 
‘challenged. The benefits to be gained therefrom in 
‘restoring a healthy collective bargaining relationship 
protective of employees’ rights more than counter- 
balance any potential detriment resulting from the 
brief suspension of bargaining while compliance with 
the other provisions of the Board’s order is obtained. 


The Board properly determined that the union shop provi- 

sions of the 1956 and 1958 collective bargaining agreements 
contained illegal preferential hiring clauses 

Any union security agreement which accords union 
members a hiring preference deprives employees of 
the statutory grace period of 30 days after hire within 
‘which to obtain union membership, and therefore is 
“learly illegal.” N.L.B.B. v. Gottfried Baking Co., 
210 F. 2d 772, 779-780 (C.A. 2); N.L.R.B. v. Broder- 
ick Wood Products Co., 261 F. 2d 548 (C.A. 10); 
N.L.R.B. v. Shuck Construction Co., 243 F. 2d 519, 
523 (C.A. 9); NLRB. v. McGraw & Co., 206 F 2d 
635 (C.A. 6); ef. Local 357, International Brother- 
hood of Teamsters v. N.L.R.B., No. 14794 (decided 
February 18, 1960) (C-A. D.C.). By agreeing to favor 
members over nonmembers in the hiring process, the 
contracting employer coerces employees into union 
membership, contributes support to a labor organiza- 
tion, and encourages union membership by. discrimi- 
natory treatment of employees, in contravention of 
‘Section 8(a)(1), (2) and (3) of the Act. . Ibid. 
Moreover, under settled authority, the execution and 
maintenance of such a contract, even apart from its 
actual application and enforcement, is violative of 
these statutory prohibitions. Red Star Express Lines 
y. N.L.R.B., 196 F. 2d 78, 81 (C.A. 2); N.DB.B. v. 
Broderick Wood Products Co., supra, at p, 556; 
N.L.B.B. v. Gottfried Baking Co., supra, at p. 780; 
N.L.RB.B. v. Shuck Construction Co., supra, at p. 521; 
N.L.B.B. v. McGraw & Co., supra at p. 640. It fol- 
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lows that the violation is established in this case if 
the Board properly found that the union shop pro- 
visions which petitioners executed and maintained 
in both the 1956 and 1958 contracts ‘contained illegal 
preferential hiring clauses,” i.e., clauses according 
union members a preference in employment. 

The Association and the Union both insist, for 
somewhat divergent reasons, that the contract clauses 
in controversy did not accord any unlawful hiring 
preference to union members, although providing in 
almost identical language, that: 

The Companies will give preference in employ- 

ment to members of the Union when available 

and qualified, but will reserve the right of 

selection without discrimination for reasons of 

membership or nonmembership in the Union. 
They do not dispute, however, that under the prin- 
ciples set forth above, a plain and unlawful meaning 
appears from the phrase ‘““The Companies will give 
preference in employment to members of the 
Union * * *,” at least when read without its suc- 
ceeding limitation (Pet. Br. 6; Int. Br. 11). Thus, 
they depend solely upon the efficacy of the limita- 
tion “* * * but will reserve the right of selection 
without discrimination for reasons of membership 
or nonmembership in the Union,’ to cure the taint 
in the phrase preceding. On the one hand, petitioners 
profess to find the entire clause “not only ambiguous 
but contradictory”; they contend that the hiring prac- 
tice demonstrates the parties intended by the clause 
only “to give preference in employment on a seniority 
basis and * * * unfortunately made a poor selection 
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of words to express their intent” (Pet. Br. 8-9). In- 
tervenors, on the other hand, contend that the clause 
“cannot in its own terms, be construed as a provision 
requiring preferential hiring” and that the practical 
construction given to it by the parties “was con- 
clusively against preferential hiring of any kind” 
(Int. Br. 11). We submit that these contentions are 
without merit, and that “as a matter of sound policy 
and reasonable interpretation,” the Board was en- 
titled to find these clauses unlawful. Red Star Ex- 
press Lines v. N.LR.B., 196 F. 2d 78, 81 (C.A. 2). 
Contrary to petitioners’ contention, the qualifying 
proviso hardly renders it uncertain that petitioners 
intended, by these clauses, to grant union members 
preferment in employment. Despite this limitation, 
it is difficult to imagine a plainer statement of prefer- 
ence than the one actually used, i.e. “The Companies 
will give preference in employment to members of the 
Union.” Cf. Honolulu Star-Bulletin, Ltd. v. 
N.L.R.B., —— App. D.C. , 274 F. 2d 567, 
570. Moreover, this is not a situation where an inac- 
curate clause lurked unnoticed in a collective bargain- 
ing agreement”’; the revision of the terms of the clause 
in the 1958 agreement belies such a claim. N.L.R.B. 
v. Broderick Wood Products Co., 261 F. 2d 548, 555 
(C.A. 10). Where the parties meant to refer to 
seniority elsewhere in the contract, and even in the 
union security provision itself, they did so explicitly 
(J.A. 117a, 118a, 125a, 126a). And for petitioners’ 
past practice in this respect where both an express 
preference for union members and a “substitute 
clause * * * taking in consideration the principle of 
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seniority’? were included in the same contract, see 
Puerto Rico Steamship Association, 103 NLRB 1217, 
1297-1228, enforced, 211 F. 2d 274, 315 (C.A. 1), and 
compare also, Bull Insular Lines, Inc., 108 NLRB 
433, 446-449, 451-452. Nor is there any inevitable 
repugnancy or apparent inconsistency between a 
phrase according union members a preference in em- 
ployment and the one succeeding which “‘reserves the 
right of [nondiscrimi tory] selection” of employees. 
Giving effect to both parts of the preferential hiring 
provision, in order not to leave either portion useless 
or inexplicable, it could reasonably be argued that 
the clause reserved to the Companies the right to 
select a more qualified nonunion applicant, but re- 
quired them to grant preference to a union man where 
other matters were equal. Such a preference, of 
course, would encourage union membership and assist 
the Union. Moreover, even if conflicting intentions 
or an apparent inconsistency did appear on the face 
of the contract, the intention to be given effect would 
be that adduced from “‘the principal or more im- 
portant clause’’: the clause more limited and specific 
in its coverage would not completely negative the 
other, but would act only “Cas a modification and pro 
tanto nullification of the former.’ Williston on Con- 
tracts, Vol. 3, Sec. 624; Corbin on Contracts, Vol. 3, 
Sec. 547; Restatement of Contracts, Sec. 236(C). 
And contrary to intervenors’ assertions, even 
adopting arguendo their suggestion that these clauses 
do not, in terms, compel a preference in employ- 
ment, their unlawful effect would nonetheless persist. 
For the validity of these clauses depends not only 
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upon whether the qualifying proviso contractually 
negatived the granting of any enforceable hiring 
preference, but whether the mere statement that such 
preferment would be given “tends to encourage mem- 
bership in the Union.’”? N.L.R.B. v. Shuck Construc- 
tion Co., 243 F. 2d 519, 521 (C.A. 9); Red Star 
Express Lines v. N.L-B.B., 196 F. 2d 78, 81 (C.A. 2). 
And it matters little or not at all that under strict prin- 
ciples of contract law the preference extended by 
the phrase ‘“‘The Companies will give preference in 
employment to members of the Union’? might not 
be compelled, for the coercive effects of this state- 
ment clearly are not dispelled by any right not to 
grant such a preference the Companies may have 
reserved. Red Star Express Lines v. N.L.R.B., 
supra, at p. 81; Alpert v. ITU, 161 F. Supp. 427, 
.430 (D. Mass.) ; cf. N.L.R.B. v. Dallas General Driv- 
ers Local 745, 228 F. 2d 702, 706-707 (C.A. 5). Em- 
ployees cannot be expected to understand that a con- 
tract which specifically says members of the Union 
will be given preference in employment means that 
no such preference will be given, and hence they 
“twill feel compelled to join the Union * * * if only 
as a hedging device.”” N.L.R.B. v. Gaynor News Co., 
197. F. 2d 719, 723 (C.A. 2), aff’d, 347 U.S. 17; ef. 
Honolulu Star-Bulletin v. N.L.R.B., —— App. D.C. 

» 274 F. 2d 567, 570. ‘Accordingly, the 
qualifying proviso here is no more competent than 
-a general “savings” clause to purge an explicit pref- 
erential hiring provision of its illegal effects. 
‘NLRB.B. v. Gaynor News Co., 191 F. 2d 719, 723 
(CA. 2), aff'd, 347 U.S. 17; NLRB. v. Gottfried 
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Baking Co., 210 F. 2d 7712, 780 (C.A. 2); N.L.R.B. v- 
Shuck Construction Co., 243 F. 2d 519 (C.A. 9). 
Furthermore, even if the terms of the entire provi- 
sion could properly be regarded as ambiguous, the 
conduct of the parties under the contract does not 
substantiate their assertions that no preference in 
employment was intended because none was accorded. 
in actual practice. As shown above, pp. 4-6, peti- 
tioners regularly employed only members of the 
Union. Employees on the supplemental listing were 
either union members or applicants for membership 
who presumably would become members upon accept- 
ance of their applications and full payment of their 
initiation fees. Though petitioners claimed to pick 
new employees from the street in a nondiscriminatory 
manner, and then to re-employ them as needed. on @ 
seniority basis, they did not jntroduce evidence to sup- 
port these claims.’ Absent evidence from which it 
could be determined whether petitioners pursued pref- 
erential hiring practices, the meaning of these clauses 
necessarily must be distilled from the language used 
therein, rather than from any conduct of the parties 
thereunder. And, in any event, even if the practice 
thereunder had been conclusively shown to be nondis- 
eriminatory, the Board could still have declared these 
contract provisions unlawful, when interpreted “in 
the light of the purposes of the Act and the protec- 
tion of employees’ freedom of choice thereunder.” 
N.L.R.B. v. Teamsters, 225 F. 2d 343, 347 (C.A. 8); 


8 Evidence showing that, upon occasion, nonunion men were 
able to obtain work, is not of itself sufficient to disprove the 
existence of a preferential hiring practice. NIBRB. v. Me- 
Closkey & Co., Inc., 255 FP. 24 68 (C.A. 3). 
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N.L.R.B. v. Dallas General Drivers Local 745, 228 
F. 2d 702, 706-707 (C.A. 5). The courts have held 
that the mere execution of a contract containing an 
unlawful union security clause violates the Act by 
encouraging union membership (cases cited p. 11, 
supra), and implicit in these holdings is the recogni- 
tion that the contractual language, regardless of the 
practice thereunder, has a coercive impact on em- 
ployees and potential employees. Hence, even con- 
ceding arguendo that the practices were nondiscrim- 
inatory, and even conceding arguendo that the sub- 
sidiary clause creates an ambiguity, the Board could 
reasonably find, as it did, that the effect of the pat- 
ently illegal primary clause would be coercive. In 
other words, petitioners’ concession (Br. 8) that the 
clause is ambiguous is sufficient to establish the vio- 
lation, for it establishes that at least some employees 


could fairly read the clause as coercive, and would 
thereby suffer an infringement of their statutory 
rights. 


II 


The Board properly found that petitioners’ deletion of the 
unlawful hiring clause without notice to employees resulted 
in continuing interference with employees’ rights and as- 
sistance to the Union, in violation of Section 8(a)(1) and 
(2) of the Act : 

Little discussion need be devoted to the contention, 
apparently advanced by both parties to the contract, 
that the execution and maintenance of the clauses 
found unlawful cannot in themselves properly con- 
stitute an unfair labor practice “where there [is] no 
demonstration that the contractual provision [has] 
ever been enforced and applied” and the clause is 
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deleted as soon as attacked (Int. Br. 6, 16; Pet. Br. 5, 
6). As already demonstrated, supra, pp. 11, 16-17, the 
mere retention of a preferential hiring provision in a 
contract in force between the parties is a continuing 
unfair labor practice even where there has been no 
attempt to enforce it, because so long as it remains a 
part of the contract it “tends to encourage member- 
ship in a labor organization.” N.L.R.B. v. Shuck 
Construction Co., 243 By 2d 519, 521 (C.A. 9); Red 
Star Express Lines v. NLR.B., 196 F. 2d 78, 81 
(C.A. 2). Thus, the assertion that union members 
were never accorded the preferential rights to which 
they were entitled under the contract is of no avail 
here, regardless of its accuracy as a statement of the 
facts. Moreover, petitioners’ violation of the Act was 
not wiped out altogether, as is apparently contended, 
with the deletion of the clause from the 1958 contract 
on December 5, 1958, following the issuance of the 
complaint herein.” For, as the Board further de- 
termined, the elimination of the preferential hiring 
clause was accomplished without notice to employees, 
and consequently could not result in the discontinu- 
ance of petitioners’ unlawful interference and assist- 


°Of course, whether or not the deletion marked an end to 
the violation, this action did not render the case moot or re- 
lieve the Board of the duty to pass upon the pending charge 
of illegality. Consolidated Edison Co. v. NIR.B., 305 US. 
197, 280; N.LRB. v. Gottfried Baking Co., 210 F. 2d 772, 780 
(C.A. 2); NLRB. v. Cleveland Cliffs Iron Co. 188 F. 2d 
295, 300 (C.A. 6) ; Local 850, Machinists v. N.L.R.B., 101 App. 
D.C. 80, 84, 247 F. 2d 71, 75, affirmed, 357 U.S. 93. The Board 
is entitled in any event to have the resumption of this unfair 
practice barred by an enforcement decree. V.L.RB. v. Mezia 
Teatile Mills, Inc., 339 U.S. 563. 
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ance. Both substantial evidence and settled precedent 
support this finding. 

As appears, supra, p. 4, petitioners claimed only to 
have notified newly hired employees of the contract 
clause deletion. So far as the record shows, neither 
petitioners nor intervenors in any way announced the 
change to persons already employed in the bargaining 
unit, or posted notice of it where employees or pro- 
spective applicants could see it. The record, therefore 
amply warrants the Board’s view that employees gen- 
erally were not given notice, either actual or con- 
structive, of the contract clause rescission, And be- 
cause petitioners’ repealer was never publicly an- 
nounced, the clause remained as coercive of employees’ 
rights and as illicitly helpful to the Union as if it were 
still in effect. N.L.R.B. v. Gottfried Baking Co., 210 


F. 2d 772, 780 (C.A. 2); Red Star Express Lines v. 
N.L.R.B., 196 F. 2d 78, 81 (C.A. 2). 


III 
The Board’s order is valid and proper 


As shown, petitioners executed and maintained 
contracts under which union members were accorded 
a preference in employment. The Act, however, 
guarantees employees the right to refrain from union 
membership and its financial obligations, with the sole 
limitation that an employer may make an agreement 
with a union “to require as a condition of employ- 
ment membership therein on or after the thirtieth day 
following the beginning of such employment or the 
effective date of such agreement, whichever is the 
later * * *.”? Proviso to Section 8(a)(3). Hence 
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petitioners, by the contract provisions here invali- 
dated by the Board, effectively deprived all employees 
of the 30-day grace period after hire within which 
to obtain membership in the Union. 

To remedy this unfair labor practice, the Board 
directed petitioners to cease and desist from main- 
taining such illegal contract clauses or from, in any 
other manner, coercing employees or applicants for 
employment in the exercise of their rights guaranteed 
by Section 7 of the Act; to refrain from recognizing 
or entering into contractual relations with the Union 
until the latter demonstrates its majority in a Board 
election; and to reimburse employees for any dues, 
assessments, or initiation fees petitioners deducted 
from their earnings for the benefit of the Union. 

We submit that this order, in its entirety, is 
“adapted to the situation which calls for redress” 
(N.L.R.B. v. Mackay Radio & Telegraph Co., 304 
U.S. 333, 348). In deference to the Court, however, 
we shall refrain from discussing the appropriateness 
of the reimbursement remedy, as we recognize the 
Court has already overruled the Board on this point. 
Local 357, International Brotherhood of Teamsters V. 
N.L.RB., No. 14794, decided February 18, 1960. It 
is anticipated that the present division among the 
courts” on this issue will be resolved by the Supreme 
Court at the October 1960 Term. No postponement 
of the decision in the instant proceeding pending that 
development is sought, however, as such a course 


_ 0 See NLRB. v. Local 60, United Brotherhood of Carpen- 
ters, 273 F. 2d 699 (C.A. 7). 
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would unnecessarily delay an appropriate disposition 
of the other issues herein. 

The remainder of the Board’s order, at least, is 
entitled to stand, for there is no showing here “‘that 
the order is a patent attempt to achieve ends other 
than those which can fairly be said to effectuate the 
policies of the Act.’? Virginia Electric Co. v. 
N.D.R.B., 319 U.S. 533, 539-540; N.L.R.B. v. Seven- 
Up Bottling Co., 344 U.S. 344, 347. 

The cease and desist provisions of the Board’s order 
are conventional in form and valid under settled 
principles. See, e.g., Puerto Rico Steamship Asso- 
ciation, 103 NLRB 1217, 1220, enforced, 211 F. 2d 
274, 275 (C.A. 1). The requirement that petitioners 
refrain from further contractual relations until the 
Union demonstrates its majority status in a Board 
election is likewise the ordinary remedy for assist- 
ance rendered to a union in violation of Section 
8(a) (2) of the Act. ‘(T)he propriety of an agency’s 
choice of an election as the proper means to assure 
dissipation of the unwholesome effects of the employ- 
er’s unlawful assistance to a union’’ is no longer open 
to serious doubt. N.L.R.B. v. District 50, 355 U.S. 
453, 463. 

It is asserted, however, that the requirement of an 
election before collective bargaining relations may be 
resumed works out too harshly to be appropriate here. 
In the circumstances of this case, such a claim can 
hardly be substantiated. We do not think a remedy 
harsh which merely seeks to remove the coercive 
effects of an agreement unlawful on its face. The 
parties to such a contract are ill situated to protest an 
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order which has become necessary as a direct con- 
sequence of their own improper acts. And, as we 
have shown, these clauses were neither the product of 
inadvertency, nor a matter of “unfelicitous wording,” 
(Int. Br. 27). Indeed, it is 

that the clauses them- 


hiring lists. Be that 
as it may, however, the on and maintenance of 
a preferential hiring clause, unlawful on its face, can- 
not be characterized as & minor or insignificant viola- 
tion of the Act. Where only issuance of a complaint 
could inspire an agreement not to enforce such @ 
clause, the violation does not become “technical” 


ployment or empl 


it was known to 

Nor can it legitimately be 

the clauses became inoperative 

the record shows neither that it was not used, nor that 
it was disregarded, in actual practice. In any event, 
this violation is assuredly not of the type found in 
the Gaynor News case, here relied upon (Pet. Br. 
13; Int. Br. 25-27), where “the illegality in [the] 
contract lay solely in the union’s failure to secure 
prior approval from a majority of employees for the 
union security clause—a requirement since abolished 
by Congress * * * as burdensome and unnecessary.” 
197 F. 2d 719 at 724. A plainly coercive hiring 
clause which cannot be legalized under any election or 
procedure ought to constitute, even under the ration- 
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ale of that decision, sufficient reason not to permit the 
union “to continue to enjoy a representative status 
strengthened by virtue of the illegal con’ ” bid. 

It is true, of course, that this order, no less than 
any other requiring withdrawal of recognition from 
the Union pending an election, will occasion a hiatus 
in collective bargaining. But on balance, and not- 
withstanding the Union’s belated concern lest the ef- 
fects of the ulawful contract clauses be remedied in 
such a way as to cause further substantial harm to 
employees, it is submitted that the benefits to be gained 
thereby far outweigh any likely detriment. This is 
so, we suggest, even though as the Union points out 
(Int. Br. 26-27), the Board will not ordinarily con- 
duct an election until the employer has fully com- 
plied with its order, thereby eliminating the effects 
of the unfair labor practices. For the Board’s policy 
is not immutable, and special circumstances may exist 
where the Board fails to win enforcement of, and 
hence compliance with, the dues reimbursement fea- 
ture of an order. These factors would naturally 
militate against delaying the conduct of an election. 
In an appropriate case, ie., where there had beer a 
withdrawal of recognition, a posting of notices, and 
compliance with all other provisions of the Board’s 
order, the Board might well decide to hold the elec- 
tion without regard to the failure to gain compliance 
with the dues reimbursement provision. See, eg., 
N.D.B.B. v. American Dredging Co. (C.A. 3), decided 
January 8, 1960, 45 LRRM 2405, where the Board 
agreed to hold an election although the reimburse- 
ment order was set aside and may be the subject of 
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Supreme Court review. We raise these matters which 
the Board is entitled to decide in the first instance, 
not to indicate what the Board would do in such a 
case, but merely to rebut any suggestion that undue 
delay in the conduct of the election must necessarily 
result here from enforcement of this portion of the 
Board’s order. 
CONCLUSION 
For the foregoing reasons it is respectfully re- 
quested that the petition to set aside the Board’s 
decision and order be denied, and that the petition 
to enforce the Board’s order be granted. 
Srusart RorHMAN, 
General Counsel, 
Dominick L. Mano, 
Associate General Counsel, 
Marce, MAatiet-PREVvOST, 


Assistant General Counsel, 
FreperickK U. REEL, 
Harte W. Putnam, 
‘Attorneys, 
National Labor Relations Board. 


APPENDIX 


The relevant provisions of the National Labor 
Relations Act as amended (61 Stat. 136, 29 U.S.C., 
Sec. 151, et. seq.) are as follows: 


RIGHTS OF EMPLOYEES 


Src. 7. Employees shall have the right to 
self-organization, to form, join, or assist labor 
organizations, to bargain collectively through 
representatives of their own choosing, and to 
engage in other concerted activities for the 
purpose of collective bargaining or other mu- 
tual aid or protectaion, and shall also have the 
right to refrain from any or all of such activi- 
ties except to the extent that such right may 
be affected by an agreement requiring member- 
ship in a labor organization as a condition of 


employment as authorized in section 8(a) (3). 
UNFAIR LABOR PRACTICES 


Src. 8.(a) It shall be an unfair labor prac- 
tice for an employer— 

(1) to interfere with, restrain, or coerce 
employees in the exercise of the rights guaran- 
teed in section 7; 

(2) to dominate or interfere with the forma- 
tion or administration of any labor organiza- 
tion or contribute financial or other support 
to it +++ + 

(3) by discrimination in regard to hire or 
tenure of employment or any term or condi- 
tion of employment to encourage or discourage 
membership in any labor organization: Pro- 
vided: That nothing in this Act, or in any 
other statue of the United States, shall pre- 
clude an employer from making an agreement 

(25) 
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with a labor 0 ization (not established, 
maintained, or assisted by any action defined. 
in section 8(a) of this Act as an unfair labor 
practice) to require as 3 condition of employ- 
ment membership therein on or after the thir- 
tieth day following the beginning of such 
employment or the effective date of such 
agreement, whichever is the later Ww do he 
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ON PETITION FOR REVIEW OF AND TO SET ASIDE AN ORDER 
OF THE NATIONAL LABOR RELATIONS BOAED. 


REPLY BRIEF FOR PETITIONERS. 
Statement. 


Although the Board continues to claim that the Brown- 
Olds remedy is not ‘‘a windfall to the employees and an 
unjust penalty to the employer’’, as certain Courts of Appeal 
have held, American Dredging Co. 3 Cir. decided January 8, 
1960, sneneonn-n LF. 2d 1.) 39 CCH Labor Cases 66089, it 
tacitly concedes (Board’s brief p. 10 and p. 20) that this 
Court will not approve the Brown-Olds remedy on facts such 
as are now before it. Local 357 International Brotherhood 
of Teamsters v. NLRB No. 14794 decided February 18, 1960 
(C.A. D.C.). 
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Tf there was any doubt regarding the inappropriateness 
of the Brown-Olds remedy in circumstances such as this Rec- 
ord discloses such doubt is removed by NLRB v. U. S. Steel 
Corp., American Bridge Division and Local Union 542, Inter- 
national Union of Operating Engineers decided April 13, 
1960, 3 Cir. No. 13011. 

The Board confines its argument to the contention that 
the policies of the Act will be effectuated if Petitioners are 
forced to withdraw and withhold recognition from the Union 
until it demonstrates its majority representative status in a 
Board conducted election. The Board states that Petitioners 
“intended, * * * to grant Union members preference in 
employment’? (Board’s brief, p. 13). 

Jt is a well recognized principle that ‘‘intent”’, being a 
state of mind, is not subject to direct proof and can only be 
determined from collateral circumstances. Certainly all 
collateral circumstances clearly establishes, and the Board 
so found, that the alleged unlawful contract clauses had not 
been followed in practice. Since Petitioners did not violate 
the Statute in practice it can hardly be determined that they 
‘intended?? to do so when they signed the collective bargain- 
ing agreements. 

The Trial Examiner recognized that under the theory of 
the Board’s case the Petitioners could not be guilty of more 
than ‘‘technical violations’’ (Joint Appendix 91a). To jus- 
tify the issuance of the complaint the Board was forced to 
sacrifice matters of real substance on the altar of mere tech- 
nicality in order to hold Petitioners guilty of an unfair labor 
practice. 

The Board in its brief, pages 23 and 24, states: 


“Tn an appropriate case, i.e. where there had been a 
withdrawal of recognition, a posting of notices, and 
compliance with all other provisions of the Board’s 
order, the Board might well decide to hold the election 
without regard to the failure to gain compliance with 
the dues reimbursement provision.”’ 


The Board then goes on to state that in the American Dredg- 
img case 
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«<# © © the Board agreed to hold an election although 
the reimbursement order was set aside * * *. We 
raise these matters * * * merely to rebut any sugges- 
tion that undue delay in the conduct of the election 
must necessarily result here from enforcement of this 
portion of the Board’s order.’’ 


The facts in the American Dredging case are as follows: 


On January 8, 1960 the Court of Appeals for the Third 
Circuit rendered its decision which set aside the Brown-Olds 
remedy but sustained the Board in directing that the 
employer withdraw and withhold recognition from the 
Union. 

On January 11, 1960 the employer complied with the 
Board’s order as modified by the Court and so notified the 
Board, except that it did not have the notices for posting. 

On January 15, 1960 the employer requested that the 
Board furnish it with the appropriate notices as provided 
for in the Court’s decree so that they could be posted. 

On January 19, 1960 the Board refused the employer’s 
request of January 15, on the ground that it had not as yet 
received the Court’s Decree. 

On February 4, 1960 the employer applied formally to 
the Court and requested that the Decree be entered forth- 
with. 

On February 11, 1960 a Decree was duly entered. 

On February 12, 1960 the Board filed a petition for a 
rehearing. 

On February 16, 1960 the Union filed with the Board a 
petition for certification of representatives pursuant to 
Section 9 (c) of the National Labor Relations Act but the 
Board stated that no election could be held until the appro- 
priate notices had been posted for a period of sixty (60) 
days. The Board refused to give the employer the said 
notices as provided for in the Court’s Decree. 

By March 13, 1960 the Board had taken no action on the 
Union’s petition dated February 16, 1960 and the employees 
of American Dredging Company went on strike at mid- 
night for the purpose of forcing the employer to recognize 
the Union. 
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On March 15, 1960 as a result of a three-way telephone 
conference between Judge Staley, who was in Pittsburgh, 
the Regional Director for the 4th Region of the Board and 
counsel for the employer, the Board furnished the employer 
with the notices as provided for in the Court’s Decree. The 
said notices were immediately signed by the President of 
American Dredging Company and posted. 

On March 18, 1960 as a result of a Hearing the Court 
entered an Order reducing the period of publication of the 
said notice from sixty (60) days to fifteen (15) days and 
the strike ended at 4:00 P.M. 

On March 22, 1960 the Board notified the employer and 
the Union of a joint conference to be held on March 25, 1960 
to arrange for a consent election. 

On May 5, 1960 the Board held a consent election in 
which 401 employees voted, i.e., approximately 90% of those 
eligible, and 401 employees voted to have the Union as their 
collective bargaining representative. 

Tt is respectfully submitted that the election in the 
American Dredging case accomplished nothing and the 
Record in the instant case does not support the Board’s 
contention that a claim can hardly be substantiated ‘that 
the requirement of an election before collective bargaining 
relations may be resumed works out too harshly to be 
appropriate here”’ (Board’s brief, p. 21). 


Conclusion. 


The Order of the Board should be set aside in its 
entirety. 


Respectfully submitted, 


A. V. CHERBONNIER, 
30 Broad Street, 
New York 4, New York, 
‘Attorney for Petitioners. 


Dated: May 11, 1960. 
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United States Court of Appeals 


For the District of Columbia Circuit 
No. 15,474 


Puerto Rico SreaMsui Association and its member com- 
panies, Buti Insunar Livz, Inc., Waterman SreaMsure 
Corporation or P. R., Atcoa SreaMsure Co., Inc., and 
Lyxes Lives Acency, Inc., 


Petitioners, 
v. 


Nationa, Lasor Retations Boaszp, 
Respondent. 


Case Nos. 24-CA-1017, 1018, 1019, 1024 
0: 


Relevant Docket Entries 


Date Proceedings 
5-12-58—Charge filed in Case No. 24-CA-1017. 
5-12-58—Charge filed in Case No. 24-CA-1018. 
5-12-58—Charge filed in Case No. 24-CA-1019, 
5-14-58—Charge filed in Case No. 24-CA-1024. 


11-17-58—First amended charge filed in Case No. 24-CA- 
1017. 


11-17-58—First amended charge filed in Case No. 24-CA- 
1018. 

11-17-58—First amended charge filed in Case No. 24-OA- 
1019. 

11-17-58—First amended charge filed in Case No. 24-C/A- 
1024, 


11-26-58—Second amended charge filed in Case No. 24-CA- 
1017. 


11-26-58—Second amended charge filed in Case No. 24-CA- 
1018. 
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Relevant Docket Entries 


Date Proceedings 


11-26-58—Second amended charge filed in Case No. 24-CA- 
1019. 


11-26-58—Second amended charge filed in Case No. 24-CA- 
1024. 


11-28-58—Consolidated complaint and notice of hearing 
issued. 


42-12-58—*Respondents’ answer to complaint dated Dee. 
12, 1958. 


12-17-58—Union de Empleados de Muelles de Puerto Rico, 
Local 1901, IBL-AFL-CIO; Union de Empleados 
de Mulles de Ponce, Sub-Local 1901, IBL-AFL- 
CIO; Union de Empleados de Muelles de Maya- 
guez, Sub-Local 1901, IBL-AFL-CIO (hereinafter 
called Parties to the Contract); answer to com- 
plaint dated Dee. 12, 1958. 


3- 2-59—Hearing opened. 
3- 5-59—Hearing closed. 


5- 1-59—Trial Examiner John C. Fischer’s Intermediate 
Report dated May 1, 1959. 


6-17-59—Puerto Rico Steamship Association and its mem- 
ber companies (one of the petitioners in instant 
case) exceptions to the Intermediate Report re- 
ceived together with request for oral argument. 
(Oral argument request denied in footnote 1, page 
1 of Decision and Order.) 


6-18-59—Party to the contract’s exceptions to the Inter- 
mediate Report received. 


12- 3-59—Decision and Order issued by the National Labor 
Relations Board. 


* Respondents in the proceeding before the Board are Petitioners 
in the instant case. 
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Decision and Order 


UNITED STATES OF AMERICA 


BerorE THE Narionan Lasor Rexations Boarp 


———_————— 


Puerto Rico SreaMsHie Association and its member com- 
panies, Burt Insuuar Live, Inc., Warerman STEAMSHIP 
Corporation or P. R., Atcoa Sreamsuir Co., Inc., and 

Lyxes Lives Acency, Inc., 


and 


Lropotp Ramos Ducos, Micven Ancet Sauas Necron, Juan 
A. Davina Pena, Fernando ALMEIDA VIDAL, 


and 


Union De Empreapos De Mueties De Puerto Rico, Locau 
1901, IBL-AFL-CIO; Union De Empteapos De MvueEttes 
De Ponce, Sus-Locat 1901, IBL-AFL-CIO; Union Dr 
Empteavos De Murtizs De Mayacuzz, Sus-Locat 1901, 
IBL-AFL-CIO; and F. Benrrez Rexacn, Inc., Pme 3, 
Inc., Insutaz Dock Company, Pyramm Dock Co., Inc., 
and Saw Antonio Company, 

Parties to the contract. 


Cases Nos. 24-CA-1017, 24-CA-1018, 24-CA-1019, 24-CA-1024 
i 


On May 1, 1959, Trial Examiner John C. Fischer issued 
his Intermediate Report in the above-entitled proceeding, 
finding that the Respondents had engaged in and were 
engaging in certain unfair labor practices and recommend- 
ing that they cease and desist therefrom and take certain 
affirmative action, as set forth in the copy of the Inter- 
mediate Report attached hereto. Thereafter, the Respond- 
ents and the Union parties to the contract filed exceptions 
and supporting briefs.* 


2 As the record, exceptions and briefs adequately present the issues 
and positions of the parties, the Respondents’ request for oral argu- 
ment is hereby denied. 
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Decision and Order 


The Board has reviewed the rulings of the Trial Ex- 
aminer made at the hearing and finds that no prejudicial 
error was committed. The rulings are hereby affirmed. 
The Board has considered the Intermediate Report, the 
exceptions and briefs and the entire record in these cases 
and hereby adopts the Trial Examiner’s findings, con- 
clusions and recommendations with the modifications and 
additions hereinafter indicated.? 

In agreement with the Trial Examiner, we find that 
both the 1956 and 1958 contracts contained illegal pre- 
ferential hiring clauses and that the Respondents accord- 
ingly violated Section 8 (a)(1), (2), and (3) of the Act 
by executing and maintaining such contracts. 

However, we find, contrary to the Trial Examiner, that 
on a date material herein, namely, December 5, 1958, the 
Respondents effectively discontinued their 8 (a) (3) conduct 
by entering into a stipulation with the Union to expunge 
the illegal clause from the then current contract. Never- 
theless their failure to communicate this stipulation to the 
employees resulted in continuing the Section 8 (a)(1) and 
(2) violations.? Because of the unabated coercive effect 
of the clause upon the employees, we shall not cut off the 
Brown-Olds remedy as of December 5,* but shall issue the 
customary reimbursement order recommended by the Trial 
Examiner. 


2 Two typographical errors appear in the Intermediate Report. 
On page 3, line 39, illegal should be substituted for legal and at page 
5, line 26, the Section intended is 8(a) (1) (2) and (3). 

8 Port Chester Electrical Construction Corporation, 97 NLRB 
354, 355; Nassau and Suffolk Contractors Association, 118 NLRB 
174, 

4 In General Molds and Plastics Corporation, 122 NLRB No. 28, 
Brown-Olds was followed to remedy violations of 8(a)(1)and (2) 
only. 
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Upon the entire record in this case and pursuant to 
Section 10 (c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby orders 
that the Respondents Puerto Rico Steamship Association 
and its member companies, Bull Insular Line, Inc., Water- 
man Steamship Corporation of P. R., Alcoa Steamship 
Co., Inc., and Lykes Lines Agency, Inc., their officers, 
agents, successors and assigns, shall: 


1. Cease and desist from: 


(a) Maintaining in their collective bargaining contract 
with the Union de Empleados de Muelles de Puerto Rico, 
Local 1901, IBL-AFL-CIO, or any extension, renewal, 
modification or supplement thereof, any provision which 
requires that preference in employment be given to the 
members of said Union or any of its affiliated Sub-Locals; 


(b) Encouraging membership in the above-named labor 
organization, or any of its affiliated Sub-Locals, or any other 
labor organization, by performing, maintaining, enforcing 
or giving effect to any contract, agreement, understanding 
or arrangement whereby preference in employment is given 
to members of such organizations, or in any other manner 
discriminating against employees or applicants for employ- 
ment in regard to their hire or tenure of employment, ex- 
cept as authorized in Section 8 (a)(3) of the Act; 


(ec) Recognizing the above-named labor organization, 
or any of its affiliated Sub-Locals, or any successor thereto, 
as the representative of any of their employees for the pur- 
pose of negotiating concerning grievances, labor disputes, 
wages, rates of pay, hours of employment and other condi- 
tions of employment, unless and until such labor organiza- 
tion shall have demonstrated its exclusive majority repre- 
sentative status pursuant to a Board-conducted election 
among the employees of the Respondent Companies; 
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(a) Performing, maintaining or giving effect to any con- 
tract or agreement, modification, extension, supplement or 
renewal thereof, with the above-named labor organization, 
or any successor thereto, unless and until such labor organi- 
zation shall have demonstrated its exclusive majority rep- 
resentative status pursuant to a Board-conducted election 
among their employees; 


(e) In any other manner, interfering with, restraining, 
or coercing employees or applicants for employment in the 
exercise of the rights guaranteed in Section 7 of the Act, 
except to the extent that such rights may be affected by an 
agreement requiring membership in a labor organization as 
a condition of employment as authorized in Section 8 (a) (3) 
of the Act. 


2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 


(a) Withdraw and withhold all recognition from the 
Union de Empledas de Muelles de Puerto Rico, Local 
1901, IBL-AFL-CIO, or any of its affiliated Sub-Locals, or 
any successor thereto, as representative of any of their em- 
ployees for the purpose of negotiating concerning griev- 
ances, labor disputes, wages, rates of pay, hours of em- 
ployment, or other conditions of employment unless and 
until such labor organization shall have demonstrated its 
exclusive majority representative status pursuant to a 
Board-conducted election among their employees; 


(b) Reimburse, in the full amount, their present and 
former employees for any initiation fees, dues and other 
monies collected from them under the September 1956 and 
October 1958 contracts. The liability for reimbursement 
shall include the period beginning 6 months prior to the 
filing and service of the second amended charges herein and 
shall extend to all monies thereafter collected and not here- 
tofore refunded ; 
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(ec) Preserve and make available to the Board or its 
agents, upon request, for examination and copying, all rec- 
ords and reports necessary to analyze and compute the 
amount of money they are to reimburse to their employees 
for initiation fees, dues and other monies unlawfully de- 
ducted from their wages; 


(a) Post at their respective offices on the Island of 
Puerto Rico and at all docks and piers where they operate 
on said Island, copies of the notice attached hereto and 
marked Appendix.’ Copies of said notice to be furnished 
by the Regional Director for the Twenty-fourth Region 
after being duly signed by representatives of the Respond- 
ents, shall be posted by each of them immediately upon re- 
ceipt thereof, in conspicuous places, including all places 
where notices to employees are customarily posted. The 
notices shall remain posted for sixty (60) consecutive days 
thereafter. Reasonable steps shall be taken by the Respond- 
ents to insure that these notices are not altered, defaced, 
or covered by other material ; 


(e) Notify the Regional Director for the Twenty-fourth 
Region, in writing, within ten (10) days from the date of 
this Order as to what steps they have taken to comply here- 
with. 

Dated, Washington, D. C., Dec. 3, 1959. 


Boyp Lrepom, 
Chairman 


Srerpen S. Bean, 
Member 


JosepH ALTON JENKINS, 
Member 


Nationay Lasor Rexarions Boarp 
(SEAL) 


5 In the event that this Order is enforced by a decree of a United 
States Court of Appeals, there shall be substituted for the words 
“pursuant to a decision and order” the words “pursuant to a decree 
of the United States Court of Appeals, enforcing an order.” 
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APPENDIX 


Notice TO ALL EMPLOYEES 
PuRsUANT TO 


a DECISION AND ORDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations 
Act, as amended, we hereby notify our employees that: 


WE wi not maintain in our collective bargaining 
contract with the Union pe EMPLEADOS DE MUELLES 
pe Puerto Rico, Locan 1901, IBL-AFL-CIO, or any 
extension, renewal, modification or supplement there- 
of, any provision which requires that preference in 
employment be given to the members of said Union 
or any of its affiliated Sub-Locals. 


We wut nor encourage membership in the above- 
named labor organization, or any of its affiliated 
Sub-Locals, or any other labor organization, by per- 
forming, maintaining, enforcing or giving effect to 
any contract, agreement, understanding or arrange- 
ment whereby preference in employment is given 
to members of such organizations, or in any other 
manner discriminating against employees or appli- 
cants for employment in regard to their hire or 
tenure of employment, except as authorized in Sec- 
tion 8(a)(3) of the Act. 


We wu nor recognize the above-named labor 
organization, or any of its affiliated Sub-Locals, or 
any successor thereto, as the representative of any of 
our employees for the purpose of negotiating con- 
cerning grievances, labor disputes, wages, rates of 
pay, hours of employment, or other conditions of 
employment, unless and until such labor organization 
shall have demonstrated its exclusive majority rep- 
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resentative status pursuant to a Board-conducted 
election among our employees. 


WE wit nor perform, maintain or give effect to 
any contract or agreement, modification, extension, 
supplement or renewal thereof, with the above-named 
labor organization, or any successor thereto, unless 
and until such labor organization shall have demon- 
strated its exclusive majority representative status 
pursuant to a Board-conducted election among our 
employees, 


WE WILL nor, in any other manner, interfere with, 
restrain, or coerce employees or applicants for em- 
ployment in the exercise of the rights guaranteed in 
Section 7 of the Act, except to the extent that such 
rights may be affected by an agreement requiring 
membership in a labor organization as a condition of 


employment, as authorized in Section 8(a) (3) of the 
Act. 


We wit withold and withdraw all recognition 
from the Union pe Emrieapos DE MUELLES DE PvERTO 
Rico, Locat 1901, IBL-AFL-CIO, or any of its affili- 
ated Sub-Loceals, or any successor thereto, as repre- 
sentative of any of our employees for the purpose 
of negotiating concerning grievances, labor disputes, 
wages, rates of pay, hours of employment, or other 
conditions of employment, unless and until such labor 
organization shall have demonstrated its exclusive 
majority representative status to a Board-conducted 
election among our employees. 


We wi reimburse, in the full amount, our pres- 
ent and former employees for any initiation fees, 
dues and other monies collected from them under the 
September 1956 and the October 1958 contracts. The 
liability for reimbursement shall include the period 
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beginning 6 months prior to the filing and service of 
the second amended charges herein and shall extend 
to all monies thereafter collected and not heretofore 
refunded. 


All our employees are free to become or remain, or 
refrain from becoming or remaining, members of any labor 
organization, except to the extent that this right may be 
affected by an agreement conforming to the applicable 
provisions of Section 8(a) (3) of the National Labor Rela- 
tions Act. 


Puerto Rico SteamsHip Association 


lla 


Intermediate Report 
UNITED STATES OF AMERICA 


Berore rae Narionau Lasor Reiations Boarp 
Division or Trai EXAMINERS 
Washington, D. C. 


[Same TirtE] 


Luis D. Mrranpa, Esq., Counsel for the General Counsel. 


Jame Preras, Jz., Esq., Counsel for the Company Re- 
spondents. 


Before: Joun C. Fiscusr, Trial Examiner. 
INTERMEDIATE REPORT 
SrareMENT OF THE CASE 


This proceeding, brought under Section 10(b) of the 
National Labor Relations Act as amended (61 Stat. 136), 
was heard at San Juan, Puerto Rico, by the undersigned 
duly appointed Trial Examiner on March 3 through 5, 
1959, pursuant to due notice, with all parties represented 
and participating in the hearing. The consolidated com- 
plaint, which was issued on November 28, 1958, by the 
General Counsel of the National Labor Relations Board 
and was based on charges duly filed and served, alleged that 
Respondents have since September 30, 1956, interfered 
with, restrained and coerced, employees in the exercise of 
rights guaranteed by Section 8(a)(1) of the Act; that 
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Respondents gave and are giving unlawful financial and 
other assistance and support to the Union herein referred 
to as UDEM Local 1901 and its sublocals thereby violating 
Section 8(a)(1), and (2) and have and are discriminating 
against employees in regard to their hire, tenure, and other 
terms and conditions of employment to encourage member- 
ship in UDEM, Local 1901 and its Sub-Locals thereby vio- 
lating Section 8(a)(1) and (3) of the Act. Respondent 
answered on December 12, 1958, denying that it had en- 
gaged in unfair labor practices as alleged.? 

Upon the entire record in the case and from my observa- 
tion of the witnesses, I make the following: 


FINDINGS OF FACT 
I. Tue Resronpent’s Business 


The complaint alleges and the answer admits facts, and 
the evidence establishes that Respondents are engaged in 
commerce within the meaning of the Act. The combined an- 
nual revenue of the member companies of the Respondent 
Association which is a non profit association of employers 
engaged in shipping business in Puerto Rico, existing in 
part for the purpose of bargaining collectively with labor 
organizations representing employees of member com- 
panies received from their collective operations in inter- 
state and foreign commerce in excess of $10,000,000 and 
said companies furnished transportation and stevedoring 


1 The original and First Amended charges alleged individual dis- 
criminations in employment by the Waterman Steamship Corpora- 
tion against the four charging parties. These allegations were 
eliminated in the Second Amended charges filed on November 26, 
1958, and general charges were filed against the Puerto Rico Steam- 
ship Association and all its members for executing and maintaining 
in effect an unlawful preferential hiring agreement with UDEM Local 
1901. 
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services to various persons and firms engaged in interstate 
commerce which were valued in excess of $1,000,000. The 
Respondents Puerto Rico Steamship Association, Bull In- 
sular Line, Ine., Waterman Steamship Corporation of P.R., 
Aleoa Steamship Co., Inc., Lykes Lines Agency, Inc., each 
are, and at all times material herein, have been engaged in 
commerce within the meaning of Section 2, subsection 7 of 
the Act. 


II. Tuer Union as a Lasor OrnGanizaTIon 


Union De Empleados De Muelles De Puerto Rico, Local 
1901, IBL-AFL-CIO (herein referred to as UDEM, Local 
1901) and its affiliates Union De Empleados De Muelles De 
Ponce, Sub-Local 1901, IBL-AFL-CIO; and Union De Em- 
pleados De Muelles De Mayaguez, Sub-Local 1901, IBL- 
AFL-CIO, hereinafter referred to as UDEM Sub-Locals 


are each labor organizations within the meaning of Section 
2, subsection 5 of the Act. The Unions represent the em- 
ployees of the Association’s member companies under a col- 
lective bargaining contract. 


TI. Tae Unram Lasor Practices 


Background 


The Respondent Puerto Rico Steamship Association 
has during the past several years executed collective bar- 
gaining contracts on behalf of its member companies with 
the UDEM Local 1901 covering the cargo checkers, dock 
maintenance and repair employees employed by members 
of the Association at the ports of San Juan, Mayaguez and 
Ponce. On September 30, 1956, it executed such a contract 
with the UDEM Local 1901 for a period of 2 years to expire 
on September 30, 1958. On October 3, 1958, it executed a 
renewal contract with UDEM Local 1901 for a period of 3 
years to expire on September 30, 1961. In addition to rep- 
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resenting its member companies, namely, The Bull Insular 
Line, Inc., Waterman Dock Company (now known as the 
Waterman Steamship Corporation of Puerto Rico), Alcoa 
Steamship Co. Inc., Waterman Steamship Co. Inc., and 
Lykes Lines Agency, Inc., it also executed the above-named 
contracts on behalf of five other companies which are sub- 
sidiaries or affiliates of the Bull Insular Line, Inc., namely 
F. Benitez Rexach, Inc., Pier 3, Inc., Insular Dock Com- 
pany, Pyramid Dock Company, Ine., and San Antonio Co. 

UDEM 1901 on its part executed the above-named con- 
tracts on behalf of itself and its two Sub-Locals at the ports 
of Mayaguez and Ponce, respectively. The parent Local 
represents the employees covered by the contract who work 
at the port of San Juan. The two Sub-Locals affiliated with 
it, each represent the classification of employees covered 
by the contract who work for the member companies or the 
affiliates at the ports of Mayaguez and Ponce, respectively. 


The Unlawful Preferential Hiring Clauses 


The contract executed by the Association on September 
30, 1956, contained the following clause: Article IL Sub- 
section H, ‘‘the companies will give preference in employ- 
ment to members of the Union, but will reserve the right to 
selection without discrimination for reasons of membership 
or nonmembership.’’? The renewal contract, executed on 
October 3, 1958, contained the following clause: Article I 
Subsection D, ‘‘the companies will give preference in em- 
ployment to members of the Union when available and 
qualified, but will reserve the right of selection without 
discrimination for reasons of membership or nonmember- 
ship in the Union.” 

The contract of September 30, 1956, was in effect when 
the original charges were filed in these proceedings. While 
the original charges were being investigated the Association 
executed the renewal contract on October 3, 1958. How- 
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ever, only the Waterman Steamship Corporation was men- 
tioned in the original and first amended charges and no 
mention was made of the unlawful contract clauses in said 
charges. The second amended charges filed on November 
26, 1958, however, named the Association and all its mem- 
bers, and directly attacked the unlawful hiring clauses. 

I find that in the period between May 26, 1958 until Sep- 
tember 30, 1958, the Association and its member companies 
maintained in effect the [il]legal union security clause 
contained in the contract of September 30, 1956. (Article 
Tl, Subsection E.) I also find that the Association and its 
members made a new illegal union security arrangement 
with the Union on October 3, 1958, (Article II, Subsection 
D) of the renewal contract and has, since that time, main- 
tained said illegal arrangement with the Union. The Re- 
spondent Association submitted at the hearing an amend- 
ment to the contract of October 3, 1958, executed with the 
UDEM Local 1901 which purported to eliminate Article IT, 
Subsection D from that contract. However, I further find 
and conclude that the purported amendment is of no effect 
and that the illegal arrangement continues to exist, insofar 
as the employees covered by the contract are concerned, 
since it does not appear that notice of the amendment was 
in any manner communicated to said employees by either 
the companies or the Union. 

The General Counsel attempted to show that the com- 
panies were actually engaged in the practices of giving 
preference to the union members in the selection of em- 
ployees. However, the evidence submitted by the General 
Counsel was inadequate to prove that the Respondent com- 
panies had selected union employees as against nonunion 
employees during the period material herein. Examination 
of representatives of both the companies and the Union, as 
adverse party witnesses, by the General Counsel failed to 
extract any admissions or other evidence that the unlawful 
contract clauses have been followed in practice. However, 
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this failure of proof on the part of the General Counsel 
does not require a dismissal of the complaint since the mere 
continued existence of the unlawful preferential hiring 
clauses in the old and the new contract constitutes a viola- 
tion of Section 8 (a) (1), (2), and (3) of the Act. See New 
York State Employers Association, 93 NLRB 127, enfd. 
196 F. 2a 78 (C. A. 2); also, N. L. R. B. v. Gottfried Baking 
Co., Inc., 210 F. 2d 772 (C. A. 2). 

Respondent’s contention that since the General Counsel 
failed to show that the unlawful hiring clauses were in fact 
enforced or applied and there has been no violation of the 
Act, is without merit. Where the contracting parties agreed 
not to enforce and in fact do not enforce an unlawful union 
security clause, the Board has held that there is a violation 
of Section 8 (a) (1) only, on the part of the company, and 
a violation of Section 8 (b) (1) (A) only, on the part of the 
Union. In such a situation, the mere continued inclusion 
of the offending clause in the contract will not be held to be 
a violation of Section 8 (a) (3) on the part of the company, 
or of Section 8 (b) (2) on the part of the Union. If the 
parties, however, go further and inform the employees of 
their intention not to continue the unlawful clause in effect, 
no violation at all will be found. In the instant case, how- 
ever, no evidence was submitted by the Respondents’ coun- 
sel indicating that there was either an agreement between 
the Respondents and the Union during the period material 
herein that the unlawful hiring provisions would not be 
enforced, or that the employees had been notified that not- 
withstanding the presence of the clause in the contract, 
they were not to consider it as having any force or effect. 
See Nasasu and Suffolk Contractors Association, Inc., and 
its members, 118 NLRB 19. 

Accordingly, I find that by continuing the unlawful 
hiring clause in the contract of September 30, 1956, until 
said contract expired on September 30, 1958, by including 
the unlawful clause in the renewal contract executed on 
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October 3, 1958, and by continuing it in effect thereafter, 
the Respondent Association and all its members violated 
Section 8 (a) (1), (2) and (3) of the Act. See WV. L. R. B.v. 
Gottfried Baking Co., 210 F. 2d 772 (C. A. 2). 

Upon the basis of the above findings of fact and upon 
the entire record in this case, I make the following: 


CONCLUSIONS OF LAW 


1. Respondent Association and all its members, namely, 
Bull Insular Line, Inc., Waterman Steamship Corporation 
of P. R., Aleoa Steamship Co. Inc., and Lykes Lines Agency, 
Ine., are and at all times material herein, were employers 
engaged in commerce within the meaning of Section 2, 
subsection 7 of the Act. 


2. Union De Empleados De Muelles De Puerto Rico, 
Local 1901, IBL-AFL-CIO, and its Sub-Locals at the ports 
of Mayaguez and Ponee, are each labor organizations within 
the meaning of Section 2, subsection 5 of the Act. 


3. By maintaining in effect and renewing an agreement 
with the above-named labor organizations which gave pref- 
erence in employment to members of said labor organiza- 
tions, the Réspondent Association and all its members 
named above rendered unlawful assistance and support to 
said labor organizations and by said conduct they engaged 
in and are engaging in unfair labor practices within the 
meaning of Section 8 (a) (2) of the Act. 


4. By maintaining in effect and renewing an agreement 
with the above-named labor organizations which gave pref- 
erence in employment to members of said labor organiza- 
tions, the Respondent Association and all its members 
named above discriminated and is discriminating in regard 
to the hire and tenure of employees, thereby encouraging 
membership in said labor organizations and thereby they 
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engaged in and are engaging in unfair labor practices 
within the meaning of Section 8 (a) (3) of the Act. 


5. By such conduct, thereby interfering with, restrain- 
ing and coercing their employees and applicants for em- 
ployment in the exercise of rights guaranteed in Section 7 
of the Act, Respondent Association and all its members 
named above have engaged in and are engaging in unfair 
labor practices within the meaning of Section 8 (a) (1) of 
the Act. 


6. The above-described unfair labor practices tend to 
lead to labor disputes burdening commerce and the free 
flow of commerce and constitute unfair labor practices 
affecting commerce within the meaning of Section 2 (6) 
and (7) of the Act. 


RECOMMENDATIONS 


It having been found that by continuing in effect and re- 
newing an unlawful preferential hiring agreement with the 
Union, the Respondents have violated Section 8[(a)](1), 
(2) and (3) of the Act, it is accordingly recommended that 
the Respondent Association and all of its members cease 
and desist from such conduct. Since the record shows that 
while said unlawful hiring clauses were in effect, the mem- 
bers of the Association were deducting initiation fees and 
dues from the wages earned by the employees covered by 
the contract and that the existence of the unlawful hiring 
provisions in the contract unlawfully encouraged employees 
to join the Union in order to obtain work with the members 
of the Association at the ports of San Juan, Mayaguez and 
Ponce, I recommend that in order to expunge the effect of 
these illegal exactions the Association and each of its mem- 
bers be required to refund to their present and former 
employees all the money that they deducted from their 
wages and which were paid over to the Union or to any of 
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its Sub-Locals in payment for initiation fees and dues or 
any work shift fees which the employees had been required 
to pay. See United Association of Journeymen and Ap- 
prentices of Plumbing and Pipe Fitting Industry of the 
U. S. and Canada (J. S. Brown-E. F. Olds Plumbing and 
Heating Corp.), 115 NLRB 594. The Respondent’s period 
of liability shall include the period beginning May 26, 1958, 
being the date 6 months prior to the filing and service of 
the second amended charge herein and shall extend to all 
moneys thereafter deducted from the employees’ wages and 
not heretofore refunded. 

Since by the continuing in effect and renewal of the 
unlawful preferential hiring clauses, the Association and 
its members rendered an unlawful assistance and support 
to the Union and its Sub-Locals, I recommend that the 
Respondent Association and all its members withdraw and 
withhold recognition from the Union and its Sub-Locals 
until such labor organizations shall have demonstrated 
their exclusive majority status pursuant to a Board-con- 
ducted election among the employees in the bargaining unit 
mentioned in the contract. 

I also recommend that Respondent Association and all 
its members cease and desist from making or continuing 
in effect any union security agreement or arrangement with 
any labor organization which does not comply with the 
requirements of the proviso to Section 8 (a) (3) of the Act. 

It will further be recommended that the Respondent 
Association and its members cease and desist from per- 
forming or giving effect to their contract of October 1958 
with the Union, or to any modification, extension, supple- 
ment, or renewal thereof, and from recognizing the Union 
or its Sub-Locals or any successor thereto, as the bargain- 
ing representative of the employees of the members of said 
Association, unless and until the Union and its Sub-Locals 
demonstrate their majority status in a Board-conducted 
election. See Bowman Transportation, Inc., 120 NLRB 
No, 154. 
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Nothing herein shall, however, be deemed to require that 
the Association or any of its members modify, vary, abandon 
or depart from any of the substantive provisions of said 
contract dealing with wages, hours, and terms of employ- 
ment. 

Because of the underlying purpose and the tendency 
of the unlawful conduct engaged in by the Respondent 
Association and all its members, it is concluded that there 
exists danger that said Respondents will in the future 
commit other unfair labor practices, I will also recommend 
that said Respondents cease and desist, not only from the 
unfair labor practices found, but also from in any other 
manner infringing upon the rights of employees as 
guaranteed in Section 7 of the Act. 

It is therefore recommended that the Puerto Rico Steam- 
ship Association and its members, including Bull Insular 
Line, Inc., Waterman Steamship Corporation of P. R., 
Alcoa Steamship Co. Inc., and Lykes Lines Agency, Inc., 
their officers, agents, successors and assigns shall: 


1. Cease and desist from: 


(a) Maintaining in their collective bargaining contract 
with the Union De Empleados De Muelles De Puerto Rico, 
Local 1901, IBL-AFL-CIO, or any renewal thereof any 
provision which requires that preference in employment 
be given to members of said labor organization or any of 
its affiliated Sub-Locals; 


(b) Recognizing the above-named labor organizations 
or any successor thereto, as the representative of any of 
their employees for the purposes of collective bargaining 
with respect to grievances, labor disputes, wages, rates of 
pay, hours of employment or other conditions of employ- 
ment unless and until such labor organizations shall have 
demonstrated their exclusive majority representative status 
pursuant to a Board-conducted election among the Respond- 
ents’ employees ; 
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(ec) Performing, maintaining, enforcing or giving effect 
to the contract of October 3, 1958, between the Respondents 
and the above-named labor organization, or any extension, 
renewal, modification or supplement thereof, unless and 
until such labor organizations shall have demonstrated 
their exclusive majority representative status pursuant to 
a Board-conducted election among the Respondents’ em- 
ployees; 


(d) Encouraging membership in the above-named labor 
organizations, or any other labor organization, by perform- 
ing, maintaining, enforcing, or giving effect to any contract, 
agreement, understanding, or arrangement whereby pref- 
erence in hiring or tenure of employment is accorded mem- 
bers of the above-named labor organizations; 


(e) In any other manner interfering with, restraining, 
or coercing their employees or applicants for employment 


in the exercise of their rights under Section 7 of the Act, 
except to the extent that such rights may be affected by an 
agreement requiring membership in a labor organization 
as a condition of employment, as authorized in Section 
8 (a) (3) of the Act. 


2. Take the following affirmative action, which I find 
will effectuate the policies of the Act: 


(a) Withdraw and withhold all recognition from the 
Union De Empleados De Muelles De Puerto Rico, Local 
1901, IBL-AFL-CIO, and its affiliated Sub-Locals at the 
ports of Mayaguez and Ponce as representatives of any 
of their employees for the purposes of collective bargain- 
ing with respect to grievances, labor disputes, wages, rates 
of pay, hours of employment, or other conditions of employ- 
ment, unless and until such labor organizations shall have 
demonstrated their exclusive majority representative status 
pursuant to a Board-conducted election among the Respond- 
ent’s employees; 
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(b) Reimburse their present and former employees for 
moneys exacted from them in the manner and to the extent 
set forth in the ‘‘Recommendations”’ section of this Inter- 
mediate Report; 


(c) Upon request, make available to the Board or its 
agents for examination and copying, all payroll records, 
timecards, social security payment records, personnel 
records and reports, and all records necessary to analyze 
and compute the amount of money the Respondents are to 
reimburse to their employees for initiation fees, dues, and 
other moneys unlawfully deducted from their wages; 


(d) Post at their respective offices on the Island of 
Puerto Rico and at all docks and piers where they operate 
on said Island, copies of the notice attached hereto and 
marked Appendix. Copies of said notice, to be furnished 
by the Regional Director of the Twenty-fourth Region after 
being duly signed by representatives of the Respondent 
Employers, be posted by each of them immediately upon 
receipt thereof, in conspicuous places, including all places 
where notices to employees are customarily posted. The 
notices shall remain posted for sixty (60) consecutive days 
thereafter. Reasonable steps shall be taken by the Respond- 
ents to insure that these notices are not altered, defaced, 
or covered by other material; 


(e) Notify the said Regional Director, in writing, 
within twenty (20) days from the receipt of this Inter- 
mediate Report, what steps they have taken to comply with 
the foregoing recommendations. 

It is further recommended that, unless the Respondents 
shall within twenty (20) days after receipt of this Inter- 
mediate Report, notify the said Regional Director that they 
will comply with the foregoing recommendations, the Board 
issue an order requiring the Respondents to take such action. 


Dated at Washington, D. C., this 1st day of May 1959. 


Joun C. FiscHEr 
Trial Examiner. 
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APPENDIX 


Notice ro Aut EmMpioyees 
Pursuant To 
Tur RecomMenpations oF a TrraL Examiner 


of the National Labor Relations Board, and in order to 
effectuate the policies of the Labor Management Relations 
Act, you are notified: 


We Wut Nor maintain in our collective bargain- 
ing contract with the Unton pp Empueapos p—E MUELLES 
pe Pverto Rico, Locan 1901, IBL-AFL-CIO, or any 
renewal thereof, any provision which requires that 
preference in employment be given to members of 
said labor organization or any of its affiliated Sub- 
Locals. 


We Wnuw Nor recognize the above-named labor 
organizations, or any successor thereto, as the repre- 
sentative of any of our employees for the purposes of 
collective bargaining with respect to grievances, labor 
disputes, wages, rates of pay, hours of employment, 
or other conditions of employment, unless and until 
such labor organizations shall have demonstrated 
their exclusive majority representative status pur- 
suant to a Board-conducted election among the Re- 
spondents’ employees. 


We Wu Nor perform, maintain, enforce, or give 
effect to the contract of October 3, 1958, between our 
Respondents and the above-named labor organiza- 
tions, or any extension, renewal, modification, or 
supplement thereof, unless and until such labor or- 
ganizations shall have demonstrated their exclusive 
majority representative status pursuant to a Board- 
conducted election among our Respondents’ em- 
ployees. 
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We Wu Nor encourage membership in the above- 
named labor organizations, or in any other labor 
organizations, by performing, maintaining, enfore- 
ing, or giving effect to any contract, agreement, 
understanding, or arrangement whereby preference 
in hiring or tenure of employment is accorded mem- 
bers of the above-named labor organizations. 


We Wut Nor in any other manner interfere with, 
restrain, or coerce our employees or applicants for 
employment in the exercise of their rights under 


Section 7 of the Act, except to the extent that such 
rights may be affected by an agreement requiring 
membership in a labor organization as a condition of 
employment, as authorized in Section 8 (a) (3) of the 
Act. 


We Wu withdraw and withhold all recognition 
from the Uxion pz EMpieapos pe Mvenies pe Puerto 
Rico, Locaz 1901, IBL-AFL-CIO, and its affiliated 
Sub-Locals at the ports of Mayaguez and Ponce as 
the representatives of any of our employees for the 
purposes of collective bargaining with respect to 
grievances, labor disputes, wages, rates of pay, hours 
of employment, or other conditions of employment, 
unless and until such labor organizations shall have 
demonstrated their exclusive majority representative 
status pursuant to a Board-conducted election among 
our employees. 
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We Wut refund to our present and former em- 
ployees the initiation fees, dues, or work shift fees or 
moneys extracted from them which have been paid 
Union pe Empieapos p—E Mvurties pe Puerto Rico 
Locat 1901, IBL-AFL-CIO, or its Sub-Locals at the 
ports of Mayaguez and Ponce, the amounts to be in 
accordance with the Board’s direction. 


Puerto Rico Sreamsure ASsociaTion 
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[1] UNITED STATES OF AMERICA 
Berore THE National Lazor Retations Boarp 


TwENTY-FOUBTH REGION 


ee 


[Same TrruE]} 


a 


Conference Room of the 
National Labor Relations Board 
Santurce, Puerto Rico 

March 2, 1959, at 10 A. M. 


The hearing in the above entitled case was held at the 
time and place above stated, pursuant to the Notice of Hear- 


ing. 


Before: 
Joux C. Fiscuer, Ese, 
Trial Examiner. 
{2] Appearances: 

Luts D. Mmanpa, Es¢., P. O. Box 9176, Santurce, Puerto 
Rico, counsel for the General Counsel. 

Jame Preras, JR., Hse, 9th Floor, Banco Popular Bldg., 
San Juan, Puerto Rico, counsel for respondent com- 
panies. 

Mr. Guitermo Cn, P. O. Box 1026, San Juan, Puerto 
Rico, Secretary of the UDEM. 


Mario Canatzs, Esq, P. O. Box 3855, San Juan, Puerto 
Rico, counsel for the UDEM. 
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Trial Examiner: This is a formal hearing before the 
National Labor Relations Board in the matter of Puerto 
Rico Steamship Association and its member companies Bull 
Insular Line, Inc, Waterman Steamship Corporation of 
Puerto Rico, Aleoa Steamship Company, Inc., and Lykes 
Lines Agency, Inc., and Leopoldo Ramos Ducos, Miguel 
Angel Salas Negron, Juan A. Davila Pena, Fernando 
Almeida Vidal and Union de Empleados de Muelles de 
Puerto Rico, Local 1901, IBL-AFL-CIO; Union de Em- 
pleados de Mulles de Ponce, Sub-Local 1901, IBL-AFL- 
CIO; Union de Empleados de Mulles de Mayaguez, Sub- 
Local 1901, IBL-AFL-CIO and F. Benitez Rexach, Inc., 
Pier 3, Inc., Insular Dock Company, Inc., and San Antonio 
Company; cases numbers 24-CA-1017, 24-CA-1018, 24-CA- 
1019 and 24-CA-1024. The Trial Examiner conducting this 
hearing is John C. Fischer. 

Will counsel and other representatives of the parties 
kindly state their appearances for the record. 

Mr. Miranda: For the General Counsel, Luis Domingo 
Miranda, P. O. Box 9176, Santurce, Puerto Rico. 

Mr. Pieras: For respondent companies Jaime Pieras, 
Jr., 9th Floor, Banco Popular Building, San Juan, Puerto 
Rico. 

Mr. Cid: For the UDEM, Guillermo Cid, Secretary, 
P. O. Box 1026, San Juan, Puerto Rico. 

Trial Examiner: Any other parties? (No response.) 

The official reporter makes the only official transcript 
[5] of these proceedings, and all citations in briefs and 
arguments must refer to the official record. The Board 
will not certify any transcript other than the official tran- 
script for use in any court litigation. Proposed corrections 
of the transcript should be submitted to the Trial Examiner 
for his approval. 
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All matter that is spoken in the hearing room while the 
hearing is in session is recorded by the official reporter 
unless the Trial Examiner specifically directs off the record 
discussion. In the event that any party wishes to make off 
the record statements, a request to go off the record should 
be directed to the Trial Examiner and not to the official 
reporter. Statements of reasons in support of motions and 
objections should be specific and concise. The Trial Exam- 
iner will allow an automatic exception to all adverse rul- 
ings and, upon appropriate order, an objection and excep- 
tion will be permitted to stand to an entire line of ques- 
tioning. 

All exhibits offered in evidence shall be in duplicate. 
If a copy of any exhibit is not available at the time the 
original is received, it will be the responsibility of the party 
offering such exhibit to submit the copy before the close 
of the hearing. In the event such copy is not submitted, 
and the filing thereof has not for good cause shown been 
waived by the Trial Examiner, any ruling receiving the 
exhibit may be rescinded and the exhibit rejected. 

[6] Any party shall be entitled, upon request, to a rea- 
sonable period at the close of the hearing for oral argument, 
which shall be included in the stenographie report of the 
hearing. In the absence of a request, the Trial Examiner 
may ask for oral argument if at the close of the hearing 
he believes that such argument would be beneficial to his 
understanding of the contentions of the parties and the 
factual issues involved. 

I will conduct this hearing in accordance with the uni- 
versal rules of evidence, modified by the administrative pro- 
cedure of this jurisdiction. 

Any party shall also be entitled upon request made be- 
fore the close of the hearing, to file a brief or proposed 
findings, and conclusions, or both, with the Trial Examiner, 
who, before the close of the hearing, will fix the time for 
such filing. 
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If you are ready to proceed, I will call on the General 
Counsel to introduce the formal file. I know nothing about 
this case, I have seen none of the pleadings and we shall 
have to have something before me upon which to rule and 
act. 

Mr. Miranda: May it please the Trial Examiner, I will 
now introduce in evidence the formal papers in this case, 
which shall be marked for identification as General Coun- 
sel’s exhibits 1-A through 1-0. 

[7] Exhibit 1-A is the charge filed May 12, 1958 in case 
number 24-CA-1017, by Leopoldo Ramos Ducos, an indi- 
vidual, alleging that Waterman Steamship Corporation, 
one of the respondents herein, has engaged and is engaging 
in unfair labor practices within the meaning of Section 
8(a)3 of the Act, since on or about March 1, 1958 and at 
all times thereafter, by reducing overtime work opportuni- 
ties, and on or about April 18, 1958 suspending or other- 
wise terminating the employment of the charging employee 
by altering his status on a seniority employment list at 
the behest of Union de Empleados de Muelles de Puerto 
Rico, Local 1901, IBL-AFL-CIO, and for reasons other 
than his failure to pay or tender initiation fees and dues 
required as a condition of employment. The charge also 
alleges that by the above and other acts and conduct the 
respondent Waterman Steamship Corporation has inter- 
fered with, restrained and coerced its employees in the 
exercise of the rights guaranteed them in Section 7 of 
the Act, in violation of Section 8(a)(1) of the Act. 

Attached to the charge and to form a part thereof is 
an affidavit of service of the same, served on respondent 
company on May 12, 1958 by postpaid registered mail. The 
original affidavit is drafted in Spanish and we are introduc- 
ing in evidence, together with the Spanish copy, an English 
translation of the same. Attached to the affidavit of service 
is a return receipt card, dated May 14, 1958, indicating 
[8] receipt of a copy of the charge, signed by L. Hernandez 
as agent of the respondent company. 
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Exhibit 1-B, is the charge filed May 12, 1958 in case 
24-CA-1018, by Miguel Angel Salas Negron, an individual, 
against the Waterman Steamship Corporation, one of the 
respondents herein named, containing identical allegations 
against the company as those contained in the charge filed 
in case 24-CA-1017 by Leopoldo Ramos Ducos, to be marked 
exhibit 1-A. Attached to the charge and to form a part 
thereof is an affidavit of service of the same, served on 
the respondent company on May 12, 1958, by postpaid 
registered mail. The original affidavit is drafted in Spanish 
and we are introducing together with the Spanish copy an 
English translation thereof. Attached to the affidavit of 
service is a return receipt card, dated May 14, 1958, indicat- 
ing receipt of copy of the charge and signed by L. Hernandez, 
as agent of the respondent company. 

Exhibit 1-C is the charge filed May 12, 1958 by Juan 
A. Davila Pena, in case 24-CA-1019, against the Waterman 
Steamship Corporation, one of the respondents named 
herein, making identical allegations against that company 
as those contained in the charge filed in case number 
24-CA-1017 by Leopoldo Ramos Ducos, marked exhibit 
4-A hereinbefore. Attached to the charge and forming 
a part thereof is an affidavit of service of the same, served 
on the respondent [9] company on May 12, 1958 by post- 
paid registered mail. The original of said affidavit is 
drafted in the Spanish language and we are introducing 
in evidence, together with the Spanish language copy, an 
English language translation thereof. Attached to the 
affidavit of service there is a return receipt card dated 
May 14, 1959, indicating receipt of a copy of the charge, 
and signed by L. Hernandez, as agent for the respondent 
company. 

Exhibit 1-D is the charge filed May 14, 1958 by Fernando 
Almeida Vidal, in case 24-CA-1024, against the Waterman 
Steamship Corporation, one of the respondents herein, 
making identical allegations against the company as those 
contained in the charge filed in case 24-CA-1017 by Leopoldo 
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Ramos Ducos, marked as exhibit 1-A hereinbefore. At- 
tached to the charge and to form a part thereof is an 
affidavit of service of the same, served on the respondent 
company on May 14, 1958 by postpaid registered mail. 
Attached to the affidavit of service is a return receipt card 
indicating receipt of copy of the charge and signed by L. 
Hernandez as agent for the company. 

Exhibit 1-E is an amended charge filed November 
17, 1958, by Leopoldo Ramos Ducos, an individual, in 
case 24-CA-1017, against the Waterman Steamship Cor- 
poration, one of the respondents herein, alleging that the 
company had engaged and is engaging in unfair labor 
practices within the meaning [10] of Section 8(a)(1) and 
(3) of the Act by on or about April 18 discharging him 
at the instance and request of the UDEM and has since 
then refused to give him employment as a checker at its 
dock located at the port of San Juan because said union 
objected and is objecting to his employment as a checker 
for having violated or refused to obey said union’s orders 
and instructions concerning his performance of other and 
special work for said company. The charge also alleges 
that since on or about November 14, 1957, the above 
named company has permitted the UDEM to determine 
the inclusion or non-inclusion of employees who performed 
work for it as checkers in lists of employees established 
and maintained by the company for hiring purposes and 
what the seniority position of said employees on said 
hiring lists should be. It is further alleged in said 
amended charge that on and after November 15, 1957 
the above named company maintained in effect and ap- 
plied an agreement or contract with the UDEM whereby 
preference in employment as checks was to be given 
to members of said UDEM, in violation of Section 
8(a)(3) of the Act. The amended charge finally alleges 
that by the above and by other acts and conduct the said 
employer has interfered with, restrained and coerced its 
employees in the exercise of the rights guaranteed them 
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in Section 7 of the Act, in violation of Section 8(a) (1) 
of the Act. Attached and to form part of said amended 
charge is an affidavit of service of the same, [11] served 
by postpaid registered mail on the respondent company 
on November 18, 1958. Attached to the affidavit of serv- 
ice is a return receipt card indicating receipt of copy of 
the charge and signed by L. Hernandez as agent for the 
company. 

Exhibit 1-F is an amended charge filed by Miguel 
Angel Salas Negron in case 24-CA-1018, against the 
Waterman Steamship Corporation, one of the respondents 
herein, making identical allegations against the company 
as those contained in the amended charge filed by Leopoldo 
Ramos Ducos in case 24-CA-1017, marked hereinabove as 
Exhibit 1-E. Attached to the charge and to form a part 
thereof is an affidavit of service of the same, served on 
the respondent company on November 17, 1958 by post- 
paid registered mail. Attached to the affidavit of service 
is a return receipt card, dated November 19, 1958, in- 
dicating receipt of a copy of the amended charge and 
signed by L. Hernandez as agent for the respondent 
company. 

Exhibit 1-G is an amended charge filed by Juan A. 
Davila Pena, in case 24-CA-1019, against the Waterman 
Steamship Corporation, one of the respondents herein, 
making identical allegations against the company as those 
contained in the amended charge filed by Leopoldo Ramos 
Ducos in case 24-CA-1017, marked as Exhibit 1-E. At- 
tached to the amended charge and to form a part thereof 
is an affidavit of service of the same, served on the re- 
spondent company by postpaid registered mail on No- 
vember 17, 1958. Attached to the affidavit of [12] service 
is a return receipt card, dated November 19, 1958, in- 
dicating receipt of a copy of the amended charge and 
signed by L. Hernandez as agent for the respondent 
company. 
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Exhibit 1-H is an amended charge filed by Hernandez 
Almeida Vidal in case 24-CA-1024, against the Waterman 
Steamship Corporation, making identical allegations as 
those contained in the amended charge filed by Leopoldo 
Ramos Ducos in case 24-CA-1017 mentioned above as Ex- 
hibit 1-E. Attached to the amended charge and to form 
a part thereof is an affidavit of service of the same, served 
by postpaid registered mail on the respondent company, 
dated November 17, 1958; attached to the affidavit of 
service is a return receipt card dated November 19, 1958, 
indicating receipt of copy of the amended charge and 
signed by L. Hernandez as agent for the respondent 
company. 

Exhibit 1-I is a second amended charge filed in case 
24-CA-1017, on November 26, 1958, by Leopoldo Ramos 
Ducos, an individual, containing substantially the same 
allegations as those contained in the amended charge de- 
seribed in Exhibit 1-E above. The amendment consists 
in the inclusion as employers against whom the charge is 
brought of not only the Waterman Steamship Corpora- 
tion, but also the Puerto Rico Steamship Association and 
its member companies. Attached and to form a part of 
this amended charge is an affidavit of service of the same, 
served by postpaid registered mail on [13] all the re- 
spondent companies, on November 28, 1958. Attached 
to the affidavit of service are return receipt cards indi- 
eating receipt of copies of the amended charge by all the 
companies concerned not only in case 24-CA-1017 but also 
in cases 24-CA-18 and 24-CA-1019. 

Exhibit 1-J is a second amended charge filed in case 
24-C:A-1018 on November 26, 1958, by Miguel Angel Salas 
Negron, an individual, containing substantially the same 
allegations as those contained in Exhibit 1-E above men- 
tioned. This charge was amended in the same respect 
as the charge in case 24-CA-1017 described in Exhibit 1-I 
hereinbefore. Attached to this second amended charge 
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and to form a part thereof is an affidavit of service of 
the same, served by postpaid registered mail on all the 
respondent companies on November 28, 1958. 

Exhibit 1-K is an amended charge in case 24-CA-1019, 
dated November 26, 1958, filed by Juan A. Davila Pena, 
an individual, containing substantially the same allega- 
tions as those contained in the amended charge described 
as Exhibit 1-E hereinbefore. This charge was amended 
in the same respects as the charge in case 24-CA-1017 
described in Exhibit 1-I hereinbefore. Attached to this 
amended charge and to form a part thereof is an affidavit 
of service of the same, served by postpaid registered mail 
on all the respondent companies on November 28, 1958. 

[14] I-L is a second amended charge filed in case 24- 
C:A-1024 on November 26, 1958, by Fernardo Almeida 
Vidal, an individual, containing substantially the same 
allegations as those contained in the amended charge 
described in exhibit 1-E above. This charge was amended 
in the same respects as the charge in case 24-CA-1017 
described in exhibit 1-I above. Attached to the amended 
charge and to form a part thereof is an affidavit of service 
of the same, dated November 28, 1958, served by postpaid 
registered mail on all the respondent companies, together 
with attached registered return receipts indicating receipt 
thereof by the respondent companies. 

1-M is a document entitled ‘‘Consolidated Complaint 
and Notice of Hearing’’, issued November 28, 1958 by 
Raymond J. Compton, Regional Director of the 24th 
Regional Office, with attached affidavit of service dated 
December 1, 1958, signed by Mrs. Flora Dorna de Licari, 
designated agent, indicating service of copy by registered 
mail on all the respondent companies and all the charging 
parties and on the respondent union and its affiliates which 
had been included as parties to the contract. 

1-N is the answer filed by the respondent companies 
on December 12, 1958. 
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1-O is the answer filed by the Union de Empleados de 
Mulles de Puerto Rico, Local 1901, IBL-AFL-CIO and its 
affiliates in Ponce and Mayaguez, included as parties to 
the [15] contract. The answer is dated December 17, 
1958. 

The documents in question were marked for 
identification as General Counsel’s Exhibits 1-A 
through 1-0. 


Trial Examiner: Very good. Any objection to the 
introduction of the formal file in evidence? 

Mr. Pieras: No objection. 

Trial Examiner: Let the record show that Mr. Pieras 
has no objection and the formal file is admitted into evi- 
dence as part of the record. 


General Counsel’s Exhibits 1-A through 1-0 were 
admitted in evidence. 


Are there any statements or motions? 

Mr. Miranda: I would like to make an opening state- 
ment to give you my idea of the case. 

Trial examiner: Go ahead. 

Mr. Miranda: As the formal papers show, this case 
originally started by the filing of the charge in four cases— 
1017, 1018, 1019 and 1024—by four different individuals 
who used to work as checkers for the Waterman Steamship 
Corporation. These charges were originally filed May 
12, 1958. Sometime later the labor committee, at an agenda 
held on these eases, decided that the individual charges filed 
in the four cases had no merit and therefore dismissed the 
charges but amended charges were filed later to attack 
the clause in the collective bargaining agreement by and 
between all these companies [16] that are respondents now, 
and the UDEM, both under the contract executed Sep- 
tember 30, 1956 by Puerto Rico Steamship Association and 
its member companies, to expire September 30, 1958, cover- 
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ing the checkers, dock maintenance and other employees 
performing related work, employed by the company in the 
Island of Puerto Rico, and also under the contract executed 
on or about October 3, 1958 by the Puerto Rico Steamship 
Association and its member companies with the UDEM 
Local 1901, for a period of three years, to expire September 
30, 1961, covering checkers, dock maintenance and other 
employees performing related work, employed by the said 
companies in Puerto Rico. 

Now, the theory of our case, as the pleadings will show, 
is that the 8(a)(1), (2) and (8) of the amended charges 
filed in the matter are based on the execution and main- 
tenance in effect of these two contracts, which contain a 
preferential hiring clause, by and between the Puerto Rico 
Steamship Association and its members, the Waterman 
Steamship Corporation, Bull Insular Line, Aleoa Steamship 
Company, and the UDEM Local 1901. These companies 
hire the clerks and dock maintenance workers at their 
respective piers mentioned at the three principal ports 
of the Island, namely San Juan, Ponce and Mayaguez. 

UDEM Local 1901 has a sublocal of its members at the 
port of Ponce and another one at the port of Mayaguez. 
At [17] these ports each of the companies maintains hiring 
lists of regular checkers and dock maintenance workers 
who are old-time employees with years of service with the 
companies. From time to time, however, each company 
hires extra workers under the terms of the contracts. An 
extra worker qualifies to become a regular with the com- 
pany when he has worked at least 800 hours in one year 
with that company. However, extras who are or become 
members of the union when they start their employment 
with the companies are preferred as against extras who do 
not want to join the union. Because of the preference given 
to union members in the selection of workers to perform 
extra work, they are the only ones who have a chance to 
get enough work during the year with a particular company 
to get on that company’s regular list. 
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By this device the union achieves and maintains a 
closed shop arrangement with each company insofar as 
the regular employees are concerned. In other words, that 
is the theory of our case. I want to get that clear because 
I read all those formal papers and you probably will want 
a lot of specific evidence and I want this as background. 

Now, to establish by proof the allegations we have 
made in the complaint, we would like to enter into the 
record certain stipulations we have made with counsel 
for the respondent companies and with the representatives 
for the union. 

Trial Examiner: That is advisable, if possible. 

[18] Mr. Miranda: Paragraph I of the complaint 
alleges that these charges were filed in the four cases and 
mentions the dates that the different charges were filed. 
Now, there is no trouble as to that. We have stipulated 
that the allegations contained in paragraph I of the com- 
plaint are admitted by all parties to this proceeding. 

Trial Examiner: Let the record show that such stipu- 
lation is entered. 

Mr. Miranda: Paragraph II of the complaint alleges 
that Puerto Rico Steamship Association is an employers’ 
association engaged in the shipping business in Puerto 
Rico, and existing in part for the purposes of bargaining 
collectively with the labor organizations representing the 
employees of its member companies. It is also alleged that 
the combined annual revenue of the member companies of 
the respondent association received from their collective 
operations in interstate and foreign commerce is in excess 
of $10,000,000.00. There was also a stipulation as to that 
allegation. It is admitted by the parties to these proceed- 
ings. 

Mr. Pieras: Wait a minute. 

Mr. Miranda: Another allegation contained in para- 
graph II of the complaint is that the respondent associa- 
tion is a non-profit association of employers engaged in the 
shipping business in Puerto Rico, existing in part for the 
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purpose of bargaining collectively with the labor organiza- 
[19] tions representing the employees of its member com- 
panies. 

Mr. Pieras: I would say existing solely for the purpose 
of bargaining collectively. 

Mr. Miranda: I do not have any objection to that. 

Trial Examiner: Let the record show that the stipula- 
tion has been entered into by the parties with respect to 
jurisdiction. 

Mr. Miranda: It is also alleged that the combined rev- 
enue received from their collective operations in interstate 
and foreign commerce is in excess of $10,000,000.00. Do you 
accept that? 

Mr. Pieras: Yes. 

Mr. Miranda: Sub-paragraph 2 of paragraph II of the 
complaint alleges that Bull Insular Line, Inc., Waterman 
Steamship Corporation of Puerto Rico, Alcoa Steamship 
Co., Inc., and Lykes Lines Agency, Inc., are members of the 
Puerto Rico Steamship Association, are engaged in the 
shipping business on the Island of Puerto Rico, where they 
load and unload ships which transport freight and cargo 
to and from the Island of Puerto Rico; that during the past 
year each of said companies furnished transportation and 
stevedoring services to various persons and firms engaged 
in interstate commerce which were valued at in excess of 
$1,000,000.00. 

We discussed this paragraph and the respondents are 
willing to stipulate that the companies mentioned in said 
[20] subdivision 3 of paragraph II are affiliates of the Bull 
Insular Line, Inc. 

Trial Examiner: As distinguished from wholly owned 
subsidiaries? 

Mr. Miranda: That is right; affiliates. I am willing 
to have the paragraph amended accordingly, that they are 
affiliates of the Bull Insular Lines, Inc. 

Trial Examiner: The record will so show, that that para- 
graph is amended to that effect by agreement of the parties. 
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Mr. Miranda: As to the allegation that during the past 
year said companies have furnished transportation and 
stevedoring services which were valued at in excess of 
$1,000,000.00, I am informed, upon discussing the stipula- 
tion, that these services only amounted to around $300,000. 

Trial Examiner: Then you would amend the complaint 
to that effect. 

Mr. Miranda: Yes. 

Trial Examiner: I will allow the amendment. 

Mr. Miranda: Paragraph III of the complaint alleges 
that Puerto Rico Steamship Association, Bull Insular Line, 
Ine. Waterman Steamship Corporation of Puerto Rico, 
Alcoa Steamship Company, Inc., Lykes Lines Agency, Inc., 
F. Benitez Rexach, Inc., Pier 3, Inc., Insular Dock Company, 
Pyramid Dock Company, Inc., and San Antonio Company 
each are, and at [21] all times material herein have been, 
engaged in commerce within the meaning of Section 2, sub- 
section 7 of the Act. That allegation has been admitted. 

Mr. Pieras: It is denied, is it not? 

Mr. Miranda: It was originally denied but we have 
stipulated— 

Mr. Pieras: I have not stipulated as to that. 

Mr. Miranda: I would like to be straightened out as to 
that. Allegation III is that Puerto Rico Steamship Associa- 
tion, Bull Insular Line, Inc., Waterman Steamship Corpo- 
ration of Puerto Rico, Alcoa Steamship Company, Inc., 
Lykes Lines Agency, Inc., F. Benitez Rexach, Inc., Pier 3, 
Ine., Insular Dock Company, Pyramid Dock Company, Inc., 
and San Antonio Company, each are, and at all times ma- 
terial herein have been, engaged in commerce within the 
meaning of Section 2, subsection 7 of the Act. 

Mr. Pieras: I would state there that after F. Benitez 
Rexach, Inc., those other companies are different from Bull 
Insular Line, Inc., Waterman Steamship Corporation of 
Puerto Rico and Lykes Lines Agency, Inc., in that they do 
not perform stevedoring services and they do not employ 
checkers. 
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Mr. Miranda: What do you mean by the other com- 
panies after F. Benitez Rexach, Inc.? You are referring 
to Pier 3, Inc., Insular Dock Company, Pyramid Dock Com- 
pany, Inc., and San Antonio Company? 

[22] Mr. Pieras: And F. Benitez Rexach, Inc. 

Mr. Miranda: Your allegation is that they are not 
engaged in commerce within the meaning of the Taft- 
Hartley Act? 

Mr. Pieras: Right; as a matter of fact, they do not 
employ checkers. 

Mr. Miranda: My question is whether they are engaged 
in commerce within the meaning of Sections 2 and 7 of 
the Act. 

Mr. Pieras: I will stipulate that they do have real 
estate consisting of docks and in those docks merchandise 
flowing in interstate commerce is stored. 

Mr. Miranda: What about the mooring and wharf- 
age services, do they give those services to persons en- 
gaged in interstate commerce? 

Mr. Pieras: Yes, they do. 

Mr. Miranda: Then the stipulation would be that Puerto 
Rico Steamship Association, Bull Insular Line, Inc., Water- 
man Steamship Corporation, Alcoa Steamship Company, 
Ine., and Lykes Lines Agency, Ine. are engaged in com- 
merce, and as to the others the stipulation is that these 
other companies perform services for industries and indi- 
viduals engaged in interstate commerce and that they 
store at their real estate properties merchandise flowing 
in the course of interstate commerce. 

[23] Trial Examiner: I understand that and that 
stipulation is satisfactory. I am not concerned in that 
paragraph as to who they employ, if anybody, that is im- 
material, but as counsel has agreed, they are concerned as 
to whether they are engaged in commerce; whether or not 
they employ checkers, that is not before me, it is not 
material in deciding the commerce fact. 
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Mr. Pieras: Also, it is our allegation that Puerto Rico 
Steamship Association is not engaged in commerce. 

Mr. Miranda: Puerto Rico Steamship Association is 
an association of employers engaged in commerce. 

Mr. Pieras: Let there be a denial as far as that allega- 
tion is concerned and let the Trial Examiner decide that. 

Trial Examiner: Very good. 

Mr. Miranda: Paragraph IV of the complaint alleges 
that the Union de Empleados de Muelles de Puerto Rico, 
Local 1901, IBL-AFL-CIO, and its affiliates Union de Em- 
pleados de Muelles de Ponce, Sub-Local 1901, IBL-AFL- 
CIO, and Union de Empleados de Muelles de Mayaguez, 
Sub-Local 1901, are each labor organizations within the 
meaning of Section 2, subsection 5 of the Act. 

Mr. Pieras: That is right. 

Trial Examiner: The record will show that it is stipu- 
lated that they are. 

Mr. Miranda: Paragraph V alleges that on or about 
[24] September 30, 1956, Puerto Rico Steamship Associa- 
tion and its member companies, Bull Insular Line, Inc., 
Waterman Dock Company (now known as Waterman 
Setamship Corporation of Puerto Rico), Alcoa Steamship 
Company, Inc., and Lykes Lines Agency, Inc., and F. Beni- 
tez Rexach, Inc., Pier 3, Inc., Insular Dock Company, Pyra- 
mid Dock Company, Inc., and San Antonio Company, exe- 
cuted a collective bargaining contract with the UDEM, 
Local 1901, for a period of two years to expire on Sep- 
tember 30, 1958, covering the checkers, dock maintenance 
and other employees performing related work employed 
by said companies on the Island of Puerto Rico. 

That allegation is admitted and I would like at this 
point, as we are referring now to the contract executed 
September 30, 1956, to submit in evidence a copy of said 
contract. 

Trial Examiner: We will mark it for identification and 
submit it to counsel. 
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The document in question was marked for Iden- 
tification as General Counsel’s Exhibit 2. 


Mr. Pieras: In regard to that allegation I want to 
bring to the attention of the Trail Examiner the fact that 
it was our intention to deny the fact that F. Benitez Rexach, 
Ine., Pyramid Dock Company, Insular Dock Company and 
San Antonio Company and Pier 3, Inc., employ checkers. 
We do deny that allegation. 

[25] Mr. Miranda: Yes, well, we made that clear in 
the previous stipulation. 

Trial Examiner: All right. 

Mr. Miranda: By stipulation the allegations of para- 
graph V of the complaint are admitted, with the clarifica- 
tion that F. Benitez Rexach, Inc., Pier 3, Inc., Insular Dock 
Company, Pyramid Dock Company, and San Antonio Com- 
pany, do not employ checkers. 

Mr. Pieras: And, of course, with our allegation con- 
tained in our answer, to the effect that we deny said state- 
ments as concern the Puerto Rico Steamship Association. 

Mr. Miranda: I have offered in evidence copy of the 
contract referred to in subdivision 1 of paragraph V of 
the complaint; in other words, the contract executed on or 
about September 30, 1956. 

Trial Examiner: It is admitted, but it has to have 
two copies. 


General Counsel’s Exhibit 2 was received in 
evidence. 


Mr. Miranda: Yes, we will have duplicates made for 
the record. 

Trial Examiner: It could be a photostatic copy. 

Mr. Miranda: Subdivision 2 of paragraph V of the 
complaint alleges that on or about October 3, 1958, Puerto 
Rico Steamship Association and its member companies, 
Bull Insular Line, Inc., Waterman Steamship Corpora- 
tion of Puerto [26] Rico, Alcoa Steamship Company, Inc., 
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Lykes Lines Agency, Inc., F. Benitez Rexach, Inc., Pier 
3, Inc., Insular Dock Company, Pyramid Dock Company, 
Inc., and San Antonio Company executed a collective bar- 
gaining agreement with UDEM Local 1901 for a period 
of three years, to expire on September 30, 1961, covering 
checkers, dock maintenance and other employees perform- 
ing related work employed by said companies on the 
Island of Puerto Rico. 

I believe that the allegations of subdivision 2 of para- 
graph V are admitted. 

Mr. Pieras: Our allegation is the same as in connec- 
tion with sub-paragraph 1 of allegation V. 

Mr. Miranda: In other words, the same stipulation 
is made as to sub-paragraph 2 of allegation V as was made 
concerning sub-paragraph 1 of that allegation V. 

Mr. Pieras: I want to clarify at this point, at least 
for that purpose only, that F. Benitez Rexach, Inc., Pier 3, 
Inc., Insular Dock Company, Pyramid Dock Company, and 
San Antonio Company are not members of the Puerto 
Rico Steamship Association, although they did sign the 
collective bargaining agreement to which paragraph V of 
the complaint refers. 

Trial Examiner: Let the record so show. 

Mr. Miranda: I would like to point out for the record 
at this point that in the first paragraph of the collective 
bargaining agreement entered into on or about October 
3, 1958, [27] it states: ‘‘Party of the first part Bull Insular 
Line, Inc., F. Benitez Rexach, Inc., Pier 3, Inc., Insular 
Dock Company, Pyramid Dock Company, San Antonio 
Company, Waterman Steamship Corporation of Puerto 
Rico, Inc., Aleoa Steamship Company, Lykes Lines Agency, 
Inc., represented in this contract by the Puerto Rico Steam- 
ship Association, hereinafter called ‘the companies’”’’ 
I have cited the first paragraph of the last collective 
bargaining agreement executed October 3, 1958, and making 
reference to General Counsel’s exhibit 2, I would like also 
to read the first paragraph of that contract, which says: 
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‘Party of the first part, the Bull Insular Line, Inc., F. 
Benitez Rexach, Inc., Pier 3, Inc., Insular Dock Company, 
Pyramid Dock Company, San Antonio Company, Water- 
man Steamship Corporation of Puerto Rico, Aleoa Steam- 
ship Company, and Lykes Lines Agency, Ine., represented 
in this contract by the Puerto Rico Steamship Association 
and from here on known as ‘the companies’.”’ 

I now offer in evidence, to substantiate the allegations 
and stipulation made with reference to sub-paragraph 2 
of paragraph V of the complaint, the contract therein re- 
ferred to, which was executed October 3, 1958 by and 
between the companies and the union. 


The document in question was marked for Iden- 
tification as General Counsel’s Exhibit 3. 


Trial Examiner: The same rule obtains with refer- 
ence [28] to that document as to the other one; it will have 


to be submitted in duplicate. 

In that connection I want it brought out at some point 
that two or three of these companies have not signed that 
contract— 

Mr. Miranda: No, all of them have signed. 

Trial Examiner: What was the situation? 

Mr. Miranda: The statement made by Mr. Pieras now 
is that some of those companies—and he mentioned them 
—are not members of the Puerto Rico Steamship Associa- 
tion, the employers association, but I have read for the 
record the first paragraph of each of the contracts, which 
states that in that contract they were represented by the 
Puerto Rico Steamship Association; in other words, the 
documents speak for themselves. 

Trial Examiner: I think I understand that now, but 
I don’t want counsel to take for granted anything that 
they may think I may think or understand because when I 
am back in Washington reading this record, unless all of 
these points are covered and are clear, it is impossible to 
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understand or very difficult to untangle. We will do that 
now. That is the responsibility of both counsel equally. 

Let the record show that General Counsel’s exhibit 
3 is admitted in evidence. 


General Counsel’s Exhibit 3 was received in 
evidence, 


[29] Mr. Miranda: Paragraph VI of the complaint al- 
leges that by the terms of the contracts mentioned in para- 
graph V all of the companies parties thereto agreed to give 
preference to members of UDEM Local 1901 in the selec- 
tion of employees to perform work in the checking of 
freight and cargo brought to their docks and in the main- 
tenance, repair and security of the same. 

The allegations contained in said sub-section 1 of para- 
graph VI have been denied by the companies and they are 
also denied by the union, so, there is no stipulation as to 
sub-paragraph 1 of paragraph VI. 

Trial Examiner: All right. 

Mr. Miranda: Sub-paragraph 2 of said paragraph VI 
states that by the terms of the contracts mentioned above 
in paragraph V, all of the companies parties thereto agreed 
to deduct the dues of members of said UDEM Local 1901, 
and of its sub-locals, employed by said companies at the 
various ports where they operate on the Island of Puerto 
Rico and to turn the monies so deducted over to said UDEM 
Local 1901 and/or its sub-locals, respectively. 

I understand these allegations are admitted by the com- 
panies and also by the union. In other words, that there 
was an agreement as to check off of dues under the terms 
of the contracts. 

Trial Examiner: All right, let the record show that 
{30] such agreement is made over by stipulation. 

Mr. Miranda: Sub-paragraph 3 alleges that the pref- 
erential hiring and check off agreements contained in the 
contracts mentioned above were, at all times material here- 
in, maintained in effect, applied and enforced by the com- 
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panies parties thereto and by UDEM Local 1901 and its 
sub-locals, and that the contract of October 3, 1958, re- 
ferred to in paragraph V of the complaint, is still in full 
force and effect. 

That allegation, in other words, the maintaining in ef- 
fect, applying and enforcing of the preferential hiring and 
check off agreements, is denied, and there is no stipulation 
as to that, by both the companies and the union. 

Trial Examiner: All right, put on proof on that. 

Mr. Miranda: Paragraph VII of the complaint is an 
allegation of violation of section 8(a)(1) of the Act by the 
companies, which is also denied by the companies, and so 
is paragraph VIII, with reference to violation of sections 
8(a)(1) and (2), and so is paragraph IX with relation to 
violation of sections 8(a)(1) and (3), and paragraph X, 
which is an allegation that by the acts described above, in 
paragraphs V and VI, and each of them, constitute unfair 
labor practices affecting commerce, within the meaning of 
sections 8(a)(1), (2) and (3), section 2, subsections (6) 
and (7) of the Act, is also denied, and so is paragraph XI, 
which alleges [31] that the activities of the respondents 
described in paragraphs V and VI, occurring in connection 
with the operations of said companies described above in 
paragraph II, have a close, intimate and substantial rela- 
tion to trade, traffic and commerce among the several States 
and territories of the United States and tend to lead to 
labor disputes burdening and obstructing commerce and 
the free flow of commerce. That is denied. 

I have been talking since 11 o’elock and I am tired, I 
would like to have a five minute recess. 

Trial Examiner: All right. 

(A short recess was then taken.) 

The hearing will come to order. We will recess until 
1:30 p. m. 

Thereupon, at 11:50 a. m., March 2, 1959, the hearing 
was recessed until 1:30 p. m. on the same day. 


Ewp or THE Mornin Session 
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Whereupon at 1:30 p. m., March 2, 1959, the hearing 
was resumed, all parties and their counsel being present 
as before. 

Trial Examiner: The hearing will be in order. 


Mr. Miranda: I will call as our first witness Mr. Luis 
Lizarribar. 


[32] Luis Lizarrmar a witness called by and on behalf 
of the General Counsel, having been first duly sworn, was 
examined and testified as follows: 


Direct examination: 


Trial Examiner: Give your full name and ad- 
dress to the reporter. Speak up clearly and dis- 
tinetly. 

Witness: Luis Lizarribar, E-7, Urbanizacion 
Santa Cruz, Bayamon, Puerto Rico. 


By Mr. Miranda: 


Q. Mr. Lizarribar, are you employed? A. Yes. 

Q. With whom? A. Waterman Steamship Corporation. 

Q. In what capacity? A. Assistant Secretary-Treasurer. 

Q. Are you in charge of personnel matters and labor 
relations in the company? A. Yes. 

Q. You are one of the members of the Board of Di- 
rectors of the company, is that correct? A. I am an officer 
of the company. 

Q. Do you have any intervention in matters of collective 
bargaining with the unions? A. Yes. 
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[33] Q. Do you sit down at table for collective bargain- 
ing purposes? 


Trial Examiner: Are you questioning this wit- 
ness under Rule 43b? 

Mr. Miranda: Yes. 

Trial Examiner: As adverse witness, you can 
ask leading questions under Rule 43b. 

Mr. Pieras: All right. 


Q. As I understand it, the Waterman Steamship Cor- 
poration employs checkers for the handling of its freight, 
does it not? A. Yes. 

Q. As I understand it also, the Waterman has, under 
the terms of the contract negotiated in September 1956 
and the contract now in force and effect, negotiated October 
3, 1958, follows the practice of having hiring lists of the 


checkers, is that correct? A. Yes. 

Q. As I understand it, the Waterman, has what it calls 
a list of regular checkers? A. Yes. 

Q. And a list of ‘¢suplentes’”’ or temporary checkers? 
A. Yes. 

Q. Will you please explain, for the purposes of the 
record, what is the difference and what is the practice as 
[34] to hiring concerning these regular and these ‘‘sup- 
lentes’? or temporary checkers. A. Well, the list of regular 
employees is a list in relation to the seniority, I mean, 
people who have been with the company most of the time 
are the ones on the regular list. The list of ‘‘suplentes’’ 
is an additional list from which we take men when we 
need them. 

Q. Both the men on the list of regulars and those on 
the list of temporary or ‘‘suplentes”’ are members of the 
union? A. Yes, in accordance with our union shop clause. 

Q. Now, what is the practice followed when the com- 
pany needs ‘¢snplentes’”’ or temporary employees, do you 
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pick them from that list of temporary according to their 
position in the list? A. According to the seniority, yes. 


Mr. Pieras: The witness answered: ‘‘in accord- 
ance with seniority’, attorney for the General 
Counsel says: ‘‘In accordance with the place they 
have on the list’’, that is not what the witness an- 
swered. 


Q. I believe we are in agreement. In other words, when 
you have to get a man for a temporary job you follow the 
position he has on the list of suplentes? 


Mr. Pieras: That was answered by the witness, 
he said: ‘‘in accordance with seniority’’. 

Mr. Miranda: I would like him to answer and 
clarify [35] respecting the position taken as to what 
he meant. 

Mr. Pieras: I did not raise any objection to it; 
after the witness made a definite, clear answer, he 
went back and made a statement completely different. 

Mr. Miranda: I have a right to clarify the record 
when I believe it is not clear; I will ask him again. 

Trial Examiner: Just a minute. The situation is 
that apparently you do not consider responsive the 
answer given, do you? 

Mr. Miranda: Exactly. 

Trial Examiner: Therefore, you are entitled to 
get a responsive answer, but counsel for respondent 
is correct, witness has testified and he has legitimately 
raised that point. The ruling on that I will give 
you now. The attorney prosecuting a case and get- 
ting an answer with which he is not satisfied on 
the grounds that it is not responsive, he may not 
like the answer, it may not be acceptable, but if 
it is responsive to the question attorney so prosecut- 
ing may not contend to the Trial Examiner that it 
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it not. Other counsel cannot raise that question ; 
if the question was objectionable that point must 
be raised by a motion to strike or such a motion as 
appeals to counsel who objects to the testimony, 
whether it is irrelevant, immaterial, evasive or for 
any other reason. That matter is clear. Now, you 
lawyers know what the situation will be. Your state- 
ment is [36] that witness’ testimony is not respon- 
sive, therefore you want a responsive answer to 
clarify the record. Counsel is correct and I will give 
him an opportunity to make it clear. 


By Mr. Miranda (resumed) : 


Q. You have referred in your testimony to two lists, 
one of regular and one of ‘“‘suplentes’’ or temporary em- 
ployees, and you have stated that both lists have been 
made according to the seniority clause of the contract, is 
that correct? A. Yes. 

Q. In other words, that the position of the men appear- 
ing on both lists is determined on the basis of seniority, 
is that correct? A. Yes. 

Q. You have also stated that the men appearing on both 
lists are members of the union and that when you need 
men for temporary work you go to the list of ‘‘suplentes”’ 
or temporary and hire them according to the position they 
have on the list. In other words, according to seniority? 
A. Yes. 

Mr. Miranda: I would like these documents to be 
marked together as General Counsel’s Exhibit 4. 

The documents in question were marked for 
identification as General Counsel’s Exhibit 4. 

Trial Examiner: Is counsel for respondent 
familiar with the documents? 

[37] Mr. Miranda: I am going to show them to 
him. 
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Q. Showing you these two pages which have been marked 
for identification as General Counsel’s Exhibit 4, please 
state for the record what they are. A. This is a list of 
the regular checkers and a list of ‘‘suplentes’’ or temporary 
checkers. 

Q. Are those the lists that the Waterman uses for the 
purposes of hiring these men? <A. I can’t say these are, 
but we use similar lists. 

Q. In other words, do you recognize these documents 
as having been submitted by the company to us? A. I 
think so, yes. 

Q. For the purposes of hiring, suppose that you need 
temporary employees, and you need let us say six or seven 
men for any given job, now, as I understand the practice 
is that you pick the first six men appearing on this list 
of temporary employees, in that order, is that correct? 
A. Yes. 

Q. If you need three additional employees, you pick 
the next three employees appearing on this temporary 
list? A. Yes. 

Q. Before you hire any temporary employees you 
exhaust, do you not, the list of permanent employees? A. 
Yes. 

Q. What is the practice that the company follows 
concerning [38] the situation where you have a period of 
slack work, there is not enough work for, let us say, the 
regulars, what is the practice? A. We knock some regulars 
off, from the bottom up and in accordance with their 
seniority. 

Q. Under the provisions of the contracts already men- 
tioned the company agreed to check off the dues of the 
members of the union. Now, my question is: during the 
period from December 1957 to the middle of May 1958, 
were dues checked off by the company from all of these 
men appearing on both lists? A. In the first place, we 
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have to have written authorizations to check off, we did 
it for all those from whom we had authorization. 

Q. Do you know whether you have authorization to check 
off the union dues as per the contract from all of these 
people; do your records show that? A. Ihave the authoriza- 
tions in my office. 

Q. From all of these people on both lists? A. I do not 
know if all of them are included. 

Q. I sent you a subpoena duces tecum to bring some 
documents, which subpoena was duly received by you, ask- 
ing for company records or other documents indicating the 
check off of union dues for the period from November 12, 
1957 to May 12, 1958. Have you brought any of those docu- 
ments? [39] A. Yes. 

Q. Would you please check Mr. Lizarribar whether as 
per those documents check off of union dues was made 
concerning these employees appearing on these lists? A. 
Do you want them all? 

Q. I would like to have them, yes. 


Trial Examiner: Can’t counsel get together and 
stipulate on this? 

Mr. Miranda: I believe we could work it out off 
the record if you want to give us a recess. 

Trial Examiner: Yes. 

Mr. Miranda: We would have to have the 
records. 


A. I can say that check off was made for all these on the 
regular list; I do not know whether check off was made 
for all the employees appearing on the list of temporary. 
I can find these four offhand, this is for the month of 
November; if you want I can check December too. 


Trial Examiner: We will have a short recess. 
(A short recess was then taken.) 
Back on the record. 
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By Mr. Miranda (resumed) : 


Q. Mr. Lizarribar, as I understand it, dues were checked 
off from temporary employees appearing on the list of 
temporary checkers when they worked during that 6 month 
period you checked, whenever they worked. [40] A. Yes. 

Q. What is the criteria that the company uses in order 
to include these temporary employees in this list that I 
have shown you that is marked for identification purposes 
as General Counsel’s Exhibit 4, what is the practice the 
company follows to include these men in this list? A. 
Well, I will give you an example: we have a lot of work, 
we hire the regular employees and we pick three or four 
men from the street and put them to work. If they con- 
tinue to show up regularly for work, because there is a 
clause in the contract that says if a suplente does not show 
up for three weeks we knock them off and if we find a man 
that consistently comes asking for work at the pier and we 
have hired him before we could put him in the list, depend- 
ing on whether the man has the qualifications of a good 
worker. 

Q. How do you initially include them, just because they 
appear consistently? A. If we use him. 

Q. What do you mean by that? <A. If we have enough 
work for the man. 

Q. Of course, in the case where you have a lot of work 
you would give preference in the hiring of men for extra 
work to those who appear on the list first? In other words, 
in giving work to suplentes you follow, as you have 
stated, the position they have on the list, is that correct? 
[41] A. Yes. 

Q. And then it is after all these people are hired that 
you look for some other market for workers. In other 
words, you would first exhaust the list and then look for 
some other workers? A. An attempt is made to exhaust the 
list, because they may be around and we pick out whoever 
we need. 
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Q. Now, I understand there is a provision in the con- 
tract that for a man who is a suplente or temporary em- 
ployee to get in the regular list he has to work over 800 
hours in a given year, is that correct? 


Mr. Pieras: Show witness the provision in the 
contract. 


Q. I am referring now to General Counsel’s Exhibit 2, 
the contract negotiated September 1956, and I refer to sub- 
division 25(a) of Article VIII. I show you that subdivision 
which states that after a man has worked 800 hours or 
more during a calendar year with any one company, he 
will be added to the list of employees from which men are 
selected for employment. Any person added to the list 
for selection for work and does not report for three weeks, 
the company will eliminate from the list. Now, as I under- 
stand it, the practice has been, under this provision of the 
contract, that men are added to the so-called list of regular 
employees after they work 800 hours or more during a given 
year, is that correct? [42] A. Yes. 

Q. That is the practice the Waterman follows? A. Yes. 

Q. Of course, if a man does not get the opportunity of 
having a job during the calendar year for 800 hours or more, 
he does not get into the list of regular employees, is that 
correct? <A. Yes. 


Mr. Miranda: I offer in evidence these docu- 
ments that have been marked for identification as 
General Counsel’s Exhibit 4. 

Trial Examiner: All right, there is no objection, 
they are received in evidence. 


General Counsel’s Exhibit 4 was received in evi- 
dence. 


Q. Now, Mr. Lizarribar, we have been talking about the 
practice followed by the Waterman Steamship Corpora- 
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tion in San Juan. My question is whether you have any 
dealings with the sub-locals of the union at Ponce and Maya- 
guez. <A. Yes. 

Q. Do you follow the same practice that you have been 
following in San Juan in Ponce and Mayaguez? A. Sub- 
stantially. 

Q. Do you also have in Ponce and Mayaguez lists of 
[43] ‘‘suplentes’’ and lists of regulars like in San Juan? 
A. I presume so, I cannot answer definitely. 

Q. But you say that you follow substantially the same 
practice in Ponce and Mayaguez that you follow in San 
Juan? <A. Yes. 


Mr. Miranda: No further questions from this 
witness. 

Trial Examiner: You may take the witness, Mr. 
Pieras. If you are not familiar with my rule on that, 
I do not allow two lawyers to take a witness and ask 
identical questions, or harass the witness. One law- 
yer can examine a witness for a company or a group 
and he is restricted in his cross, maybe within the 
pleadings and within the rules of practice. How- 
ever, I do not allow a second lawyer to then take the 
witness on cross examination and cover the same ter- 
ritory. Is that clear? 

Mr. Pieras: I will not ask any questions at this 
time but I will reserve the right to present the witness 
on direct. 

Trial Examiner: You may have that privilege. 

Mr. Canales: I am appearing as counsel for the 
UDEM; my name is Mario Canales, my address is 
post office box 3853, San Juan, Puerto Rico. I have 
no questions for this witness. 

Mr. Miranda: I will call Mr. Rodriguez Sanchez 
to the stand. 
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[44] Ramon Ropricvez SancHeEz, & witness called by and 
on behalf of the General Counsel, having been first duly 
sworn, was examined and testified as follows: 


Direct examination: 


Trial Examiner: Give your full name and ad- 
dress to the reporter. 

Witness: Ramon Rodriguez Sanchez, % Bull 
Insular Line, Inc., San Juan, Puerto Rico. 


By Mr. Miranda: 


Q. Mr. Rodriguez Sanchez, are you employed? <A. 
Yes. 

Q. With whom? A. Bull Insular Line, Inc. 

Q. In what capacity? A. Iam comptroller for that com- 
pany and I am also comptroller for the San Antonio Com- 
pany and treasurer for other companies members of the 
association. 


Mr. Miranda: We have called this witness under 
Rule 43b. I would like the record to show that. 

Trial Examiner: All right, he is a witness for 
the companies, under the Rules. 


Q. What is the practice followed by the Bull Line and the 
affiliated companies mentioned in the complaint when hiring 
checkers and maintenance workers in the docks? A. As 
far as checkers are concerned, Bull Line is the [45] only 
company that employs them. As to maintenance workers 
the affiliated companies are the ones that employ them. 
The checkers employed by the Bull Line are employed on 
the basis of seniority. Now, as to the maintenance em- 
ployees we have a permanent gang, so they are regular 
employees with us. 
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Q. As to the checkers, do you have a list of regulars 
and a list of ‘‘suplentes’’ or temporary? A. No. 

Q. What practice do you follow in hiring them? Only 
taking into consideration their seniority? A. Yes. 

Q. The employees employed by you are all members of 
the union? A. They are supposed to be. 

Q. How many employees do you employ as checkers 
during a given month? A. I can answer that question better 
on the basis of a week. 

Q. Or during the week; an average. A. About 150. 

Q. All of these men are members of the union? A. They 
are supposed to be; unless it is a brand new employee, that 
is different, but most of them have been there a long time. 

Q. Out of the 150 you hire weekly, do you have many 
[46] new employees among those? A. We have not hired 
a new employee as checker for about two or three months. 

Q. Who refers to you, if anybody, any new employee to 
be hired? A. The chief of personnel; until about a couple 
of months ago our chief of personnel had absolute discre- 
tion about hiring new employees; about two months ago, 
since then, before hiring, the application should be submit- 
ted to me first. 

Q. Do you check with the union before hiring a new 
employee? <A. No. 

Q. There are no references given by the union to the 
company? <A. Not that I know of. 

Q. When you hire new employees, do you require as a 
condition of employment that they belong to the union also? 
A. No, sir. 

Q. Of course, you have stated that you have had no 
oceasion to hire new employees in the last two or three 
months. A. Correct. 

Q. Why? A. Because we have enough personnel with 
the unionized people; in fact, we have in excess of our re- 
quirements. 

Q. Are union dues checked off, under the terms of [47] 
the contract, from all of these employees that you hire, that 
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is, 150 or sot A. Yes, provided they have given authoriza- 
tion to do so. 

Q. Would you say, just from memory and after check- 
ing your records that I requested you to bring—have you 
checked your records? A. In what respect? 

Q. In respect to the check off of dues during the 6 month 
period mentioned in the subpoena. In other words, from 
November 1957 to May 1958. A. What kind of checking? 

Q. Whether you have specific records as to the number 
of employees from whom dues have been checked off. A. 
No, I have not. 

Q. You know that dues have been checked off? A. Yes. 

Q. From union members who work with the company 
as checkers? A. Yes. 

Q. That is routine and regular practice under the con- 
tract? A. Yes. 

Q. When you talk about the practice followed by the 
Bull Lines you are also referring to the practice followed 
in [48] the affiliated companies? A. With respect to the 
affiliated companies I stated that these companies only em- 
ploy maintenance people and we have a permanent gang; 
they do not employ checkers. 

Q. Does the Bull Line follow the provisions contained 
in paragraph 25(a) of paragraph V of the contract, which 
I mentioned previously in the record, concerning the 800 
hours a year for the purpose of giving an employee the 
status of permanent or regular employee? A. The way I 
interpret that clause it does not mean that because a person 
works 800 hours he becomes a permanent employee. I do 
not interpret it that way. 

Q. How do you interpret it? A. I interpret it in the 
sense that after a person had worked 800 hours or more he 
is an employee of the company. 

Q. You have not classified him as regular or permanent? 
A. No. 


59a 
Ramon Rodriguez Sanchez—for General Counsel—Direct 


Q. But you consider him an employee of the company? 
A. Correct. 

Q. Ina situation where you have a man who has achieved 
such a status of employee of the company and you have a 
man who is a new man from the street and there is a job 
available, who do you give that job to? A. To the one with 
higher seniority. 

Q. Of course you must have records to show what the 
[49] seniority is concerning each employee. A. Our chief 
of personnel has that record 

Q. Do you follow that same practice where you have 
two employees and one has worked more hours than the 
other? A. No, no, a longer period of years. 

Q. Definitely, a man who has not worked 800 hours is 
not considered by the company as an employee? A. We 
have not had that case yet because when we employ a new 
man is because we need him and are going to use him. 


Q. And what differentiation, if any, do you make be- 
tween such a man and a man who has worked 800 hours or 
more? A. To be frank, we do not make any differentiation, 
we just take the number of months or years the employee 
has been working for us. 


Mr. Miranda: Nothing further. 

Trial Examiner: You may take the witness if 
you wish. 

Mr. Pieras: No, I am reserving the right to 
present him on direct. 

Mr. Canales: The same position. 

(Witness excused.) 

Mr. Miranda: I will call Mr. Guillermo Cid. 
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Gunizrmo Cm, a witness called by and on behalf of the 
General Counsel, having been first duly sworn, was exam- 
ined and testified as [50] follows: 


Direct examination: 


Trial Examiner: Give your full name and ad- 
dress to the reporter. 

Witness: Guillermo Cid, post office box 1206, 
San Juan, Puerto Rico. 


By Mr. Miranda: 


Q. Are you employed? A. Yes. 

Q. With whom? A. Union de Empleados de Muelles 
de Puerto Rico. 

Q. In what capacity? 


Trial Examiner: You may ask him by this com- 
pany or any other of the companies, if you wish, 
you do not have to lay the foundation when you have 
that man under the rule you have invoked. 


A. Secretary-Treasurer. 

Q. I sent you a subpoena duces tecum concerning some 
records. Will you please state for the record whether your 
union has collected during the six months period to which 
the subpoena refers—November 1957 to May 1958—whether 
you have collected, under the terms of the contract, initia- 
tion fees of new members of the union? A. Yes, we have 
done that. 

Q. What is the practice you follow concerning that? 
[51] A. The man who wants to work goes to the company, 
asks for work, and after he begins working for the com- 
pany, after a period of 30 days, he has to join the union, so, 
he comes to the office and pays his initiation fee in instal- 
ments. 
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Q. That initiation fee is exacted from all new employees 
who become members of the union? <A. Right. 

Q. Mr. Cid, what is the practice that the union follows 
concerning the hiring of a new employee in his relation 
with the company? A. We do not follow any practice at 
all, just wait until the company hires the man and the man 
is called to our office and we collect dues after 30 days. 

Q. And that has been definitely the practice for the 
last year? A. Yes, all the time. 

Q. What about this question of hiring new employees, 
let us say, as to the Waterman Steamship Corporation. 
You heard the testimony of Mr. Lizarribar concerning the 
practice of having two lists, one of regulars and one of 
temporary; you heard him state that work is given to the 
temporary employees according to their position on the 
list of temporary employees? A. Yes. 

Q. Now, I take it that from the records of the Waterman 
[52] it appears that dues were checked off from these 
employees acd turned over to the union when they worked 
with the Waterman? A. Yes. 

Q. Is that practice also followed with respect to the 
other companies? <A. Yes. 

Q. In other words, from these so-called temporary em- 
ployees dues are checked off only when they have oppor- 
tunity to work? A. No. The dues must be collected from 
them as long as they are members of the union; they 
authorize the company to deduct them from their salaries. 

Q. But I mean, do they only pay when they have oppor- 
tunity to work, or do they pay monthly? A. They are sup- 
posed to pay monthly. 


Mr. Miranda: No further questions. 
Mr. Pieras: No questions. 

Mr. Canales: No questions. 

Trial Examiner: You may step down. 
(Witness excused.) 

Mr. Miranda: I will call Mr. Berrios. 
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Baraev Berrios, @ witness called by and on behalf of the 
General Counsel, having been first duly sworn, was exam- 
ined and testified as [53] follows: 


Direct examination: 


Trial Examiner: Give your full name and ad- 
dress to the reporter. 

Witness: Rafael Berrios, president of Union de 
Empleados de Muelles de Puerto Rico, post office box 
number 1206, San Juan, Puerto Rico. 

Trial Examiner: Is this an adverse witness 
under Rule 43(b)? 

Mr. Miranda: Yes. He is going to testify in 
Spanish, Mr. Trial Examiner. 

Trial Examiner: Very good. 

(Miss Helia Lopez was then duly sworn to act as 
interpreter during the hearing.) 


By Mr. Miranda: 


Q. Are you employed with the Union de Empleados de 
Muelles de Puerto Rico, and in what capacity? A. Presi- 
dent. 


Trial Examiner: If the witness understands a 
particular question directed by any counsel in Eng- 
lish, he may answer, if he understands; if there is 
any question he could have access to the interpreter. 


Q. Mr. Berrios, I understand that the union collects 
initiation fees from all new employees who become mem- 
bers of the union, is that correct? [54] A. Yes. 

Q. Has that situation been the same concerning employ- 
ees who have become members of the union in Mayaguez 
and Ponce, the sub-locals? A. We represent those unions 
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in the bargaining, but they have their leaders and they 
usually pay direct, the company to the board of directors 
in each port. 

Q. I was not talking about dues, but about initiation 
fees of new members. A. I do not know how much they 
pay for initiation fee in Ponce and Mayaguez, but I believe 
they pay to their union in Ponce and Mayaguez and not 
to us. 

Q. Yes, I understand. What I want to know is whether 
the practice has been followed in regard to initiation fees 
in Mayayuez and Ponce the same as in San Juan. A. Yes, 
but the initiation fees go to the general fund of the union 
in San Juan. 

Q. In other words, the initiation fees collected in Ponce 
and Mayaguez are transferred to San Juan, to the general 
fund? 

Mr. Pieras: It is practically impossible to know 
what the witness answers because the questions are 
made one right after another and I never know what 
the witness has answered. 

Trial Examiner: That is right, neither do I or 
the [55] court reporter; I told you before you must 
space your questions more slowly and give the wit- 
ness and the reporter and me an opportunity. 


A. They have their own administration, they have a board 
of directors, a president, a secretary, a treasurer, and 
everything, and they put the money in the bank ete. 


Mr. Miranda: No further questions. 
Mr. Pieras: No questions. 

Mr. Canales: No questions. 

Trial Examiner: You may step down. 
(Witness excused.) 

Mr. Miranda: I will call Mr. Sanchez. 
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Sarvapor SANCHEZ, & witness called by and on behalf of 
the General Counsel, having been first duly sworn, was 
examined and testified as follows: 


Direct examination: 


Trial Examiner: Give your full name and ad- 
dress to the reporter. 

Witness: Salvador Sanchez, 75 San Pedro 
Street, Mayaguez, Puerto Rico. 


By Mr. Miranda: 


Q. Do you hold a position with the Union de Empleados 
de Muelles de Puerto Rico, Sub-local 1901, at Mayaguez? 
A. No, we have our Union de Dependientes de Muelles 
[56] de Mayaguez, affiliated to the Union de Empleados de 
Muelles de San Juan. 

Q. During the 6 month period from November 1957 to 
May 1958, has your sub-local collected initiation fees from 
new employees who become members of the union? A. No, 
we have not had any new checkers during that time. 

Q. You have not had any new checkers since November 
1957? A. Yes. 

Q. How is that? Do you have a regular list of employ- 
ees working at the port of Mayaguez? A. Yes. 

Q. How many years have these workers been working 
in Mayayuez? A. Since the docks are working there. 

Q. What is the force of workers that you use there 
with these companies jnvolved in the contract? A. We 
have about 45 members, more or less. 

Q. For what companies do they work? A. Bull Line, 
Lykes, Waterman, and Alcoa. 

Q. With the four companies only 45 men work, is that 
the total force? A. More or less. 
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Q. All of these checkers’ working at Mayaguez are 
[57] members of the union? <A. Yes. 

Q. And check offs of dues are made concerning their 
work under the terms of the contract? A. They pay $2 
every month. 

Q. And you do not remember that any initiation fees 
have been collected since November 1957 because you have 
not the situation of new employees going to work? A. We 
have not had any vacancies. 


Mr. Miranda: Nothing further. 

Mr. Pieras: No questions. 

Mr. Canales: No questions. 

Trial Examiner: You may step down. 


(Witness excused.) 


Mr. Miranda: At this time we want to announce 
that we have a witness that was supposed to testify 
today but something happened, a problem came up, 
and he has not been able to appear today. I con- 
tacted him over the telephone and he will be here 
tomorrow, so I am not in a position to rest as yet. 
This is a very important witness and I would like to 
have him on the stand tomorrow. He will be here 
at 10 o’clock tomorrow. 

Trial Examiner: How about nine o’clock? 

Mr. Miranda: I can contact him again; he has a 
family problem, an emergency, and he told me he 
would be here [58] at 10 o’clock tomorrow, but I 
contact him and have him here at nine if you want 
me to. 

Mr. Pieras: Let us try to do it at 9, I have a 
case scheduled for two o’clock and I certainly would 
like to get this over during the morning so that we 
do not have to come back Wednesday. 


66a 
Colloquy 


Trial Examiner: I would like to get it over this 
afternoon, I understood it would be. 

Mr. Miranda: Except that this emergency came 
up and he called me and I called him back and he 
said he would be here tomorrow definitely. If you 
want to go ahead with respondent’s case I do not 
have any objection. 

Trial Examiner: No, the respondent has not 
heard your case completely yet. We will go off the 
record.) 


(Diseussion was had off the record.) 


On the record. We will recess now until tomor- 
row at 9 o’clock. Let us start promptly if you can 
get that man here at nine. 

Mr. Miranda: Yes. 


(Thereupon, at 3 p. m., March 2, 1959, the hear- 


ing was adjourned until 9 o’clock a. m., March 3, 
1959.) 


(End of the day’s session.) 
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Conference Room of the 
National Labor Relations Board 
Santurce, Puerto Rico 

March 3, 1959, at 10 A. M. 


The hearing in the above entitled case was resumed at 
the time and place above stated, pursuant to the adjourn- 
ment. 


Before: 
Joun C. Fiscuer, Esq., Trial Examiner. 
Appearances: 


Luis D. Mmanpa, Ese, P. O. Box 9176, Santurce, 
Puerto Rico, counsel for the General Counsel. 


Jame Preras, Jz., Esq., 9th Floor Sanco Popular Bldg., 
San Juan, Puerto Rico, counsel for respondent com- 
panies. 


Mr. Gumurrmo Cn, P. O. Box 1026, San Juan, Puerto 
Rico, Secretary of the UDEM. 


Mazio Canatezs, Esq., P. O. Box 3853, San Juan, Puerto 
Rico, counsel for the UDEM. 


PROCEEDINGS 


[62] Trial Examiner: The hearing will be in order. 
Mr. Miranda: I would like to recall Mr. Lizarribar. 


Luis Lizarrrar, a witness previously called by the Gen- 
eral Counsel under Rule 43(b), was recalled, and under 
the same oath already administered, was further exam- 
ined and testified as follows: 


Further direct examination by Mr. Miranda: 


Q. Mr. Lizarribar, I am now referring to General Coun- 
sel’s exhibit 4, which is the list of ‘‘suplentes’’ or extras 
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that we have already talked about. I am showing you this 
document and ask you what is the meaning of the dates 
appearing to the right of each one of these names. 


Mr. Pieras: I want to bring up a question in con- 
nection with the dates which appear next to the 
names. First of all, this is a typewritten page and 
those dates appear there written in pencil, we do 
not know who wrote that down or anything. 

Trial Examiner: Well, then, he will have to 
identify them in view of the fact that they are not 
typewritten and if he knows what the significance 
of those handwritten notations is, he may answer, 
and subject to that qualification I will let him an- 
swer, if he knows; but it is clear that the notations 
are not typewritten, and the original is. 


A. 1 do not know exactly what these dates mean, but [63] I 
presume that the are the dates, more or less, when these 
men commenced working with Waterman. 

Q. Do you know who put them there? A. No. 

Q. Did yout A. I did not, positively. 

Q. Look at the names appearing on that list. Is it not 
a fact that most of the people appearing on that list of 
extra checkers at one time or another worked for Water- 
man before being included in the list? A. It could be. 

Q. How many of those appearing on the list would you 
say had worked previously for Waterman, if you know? 
A. I do not know. 

Q. But you testified that at some time or other most 
of them did work for Waterman before they were put in 
the list? A. That could be. 


Mr. Pieras: Excuse me a minute, I have an im- 
portant phone call. 
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Trial] Examiner: We will take a few minutes 
recess. 

(A short recess was then taken.) 

On the record. 


By Mr. Miranda (resumed): 


Q. Am I then correct in understanding that the criteria 
[64] used by the company for the purpose of including 
these men in that list was, first, that they had had some 
experience previously as checkers, would you say that? <A. 
Yes, could be. 

Q. Do you know if any of these men had worked before 
with any other companies? A. I do not know. 


Mr. Miranda: That is all. 

Trial Examiner: Do you wish to take the wit- 
ness? 

Mr. Pieras: Not at this time, we will present him 
on direct. 

Mr. Canales: Same position, sir. 

Trial Examiner: All right, you may step down. 

Witness excused. 

Mr. Miranda: I will recall Mr. Guillermo Cid, 
under Rule 43(b). 


Gumiermo Cin, a witness previously called by the Gen- 
eral Counsel under Rule 43(b), was recalled and under the 
same oath already administered, was further examined 
and testified as follows: 


Further Direct examination by Mr. Miranda: 


Q. Mr. Cid, showing you General Counsel’s exhibit 4, 
which I showed Mr. Lizarribar, I would like you to look at 
the names appearing on this list and tell me whether it is 
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[65] not true that most of the men appearing on that list 
worked as checkers at the docks for anyone of these com- 
panies at some time or other previous to 1956. A. I can- 
not recall that. 

Q. But do you know whether these men had experience 
as checkers previous to 1956? A. Same answer, previous 
to 1956 I cannot answer. 


Trial Examiner: What is that answer? 
Mr. Miranda: That he cannot recall. 


Q. Have you known them as checkers after 1956? A. 
Yes. 

Q. Most of them appearing on that list? A. Yes. 

Q. Would they perform that type of work in the docks 
at the beginning of 1957, let us say? A. Let me see—I 
guess so. 

Q. Do you know whether these people appearing on 
that list have worked as checkers for other companies be- 
sides Waterman? A. I know some of them have. 

Q. With what other companies, if you remember, have 
they worked? A. Borinquen Steamship Company. 

Q. As checkers also? A. Yes. 

[66] Q. Now, are you referring to that outfit that was 
dissolved after being in business for three or four months? 
A. Yes. 

Q. With what other company do you remember having 
seen these people working as checkers? A. Caribe Ship- 
ping Company. 

Q. Is that outfit still in operation? A. Yes. 

Q. What other company? A. San Juan Trading Com- 
pany. 

Q. In all of these outfits these checkers appearing on 
that list worked as checkers, in that capacity? A. Yes. 

Q. Do you know whether the men appearing on that list 
are being employed at present by some of these companics 
as checkers? A. I know some of them are working with 
different companies. 
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Q. Would you please mention the ones you are refer- 
ring to, if you can? A. I would say Carlos Cid is working 
for Bull Line, Pedro Lapur is still working for Waterman, 
Angel Garcia is somewhere between San Juan Trading 
and Caribe Shipping, Francisco Pearson sometimes works 
for Valencia Service, Jose Juan Garcia is working for Bull. 

[67] Q. Now, are these people still members of the 
union? <A. Yes. 

Q. How long have they been members of the union, if 
you know, these people appearing on this list? A. I can- 
not remember, 

Q. Would you say they have been members of the 
union— 


Mr. Pieras: Objection to that last interrogatory, 
inasmuch as it appears that the witness answered 
the previous question saying he could not remember, 
now he has answered a second time that he cannot 
remember and the attorney for the General Coun- 
sel keeps pursuing that line of interrogatory. I think 
that is enough; he has received the same answer. 

Trial Examiner: Counsel had not finished his 
question. 


Q. Would you say that most of these people have been 
members of the union for a period of over two years? 


Mr. Pieras: That is the objection I have— 

Trial Examiner: That has been asked twice. Of 
Course he does have him on cross under Rule 43(b), 
in the nature of an adverse witness, so my interpre- 
tation on that would be that he may be interrogat- 
ing in the nature of testing the credibility; he may 
be attempting to impeach this witness and not being 
his witness he can do that. You may have an ex- 
ception to my ruling. 

Mr. Pieras: Yes. 
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Q. Do you have any records that might show when 
these people became members of the union? A. Yes. 

Q. Where? A. In the office. 

Q. Could you get them for us? A. Yes. 


Mr. Miranda: I think it very important for our case 
in chief to establish when these people became members 
of the union and I believe that the time necessary to 
get those records is not so unreasonable and I would 
move at this time that before closing the case of the 
General Counsel these records be made available to us 
for the purpose of checking when these people became 
members of the union. 

Trial Examiner: I will ask you to lay a foundation 
for that in support of your contention. You say that this 
type of evidence is necessary for your case? 

Mr. Miranda: Yes. 

Trial Examiner: You have just found that out? 

Mr. Miranda: No. 

Trial Examiner: Have you taken the steps available 
to you, such as subpoena duces tecum? 

Mr. Miranda: Yes. 

Trial Examiner: Did you get compliance with the 
subpoena? 

[69] Mr. Miranda: The subpoena directed this wit- 
ness to bring all books and records of the union concern- 
ing check off, the receipt of check off from the companies, 
and the collection of initiation fees from new members 
of the union, but as an ingredient of the case it is impor- 
tant for us to establish when these people joined the 
union, the people appearing on the list of extra workers. 

Trial Examiner: The witness just stated that he does 
not know. 
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Mr. Miranda: He does not, but he has documents that 
could establish definitely when they became members and 
I believe the union’s office is not so far from our office. 

Trial Examiner: That is not the point. I would like 
to know what exact point in the pleadings or what por- 
tion of the pleadings is it that the request that you are 
now making is necessary and germane to. 

Mr. Miranda: In other words, you would like me to 
give you an offer of proof? 

Trial Examiner: Right, but I want to know par- 
ticularly what portion of the theory of the case which 
you announced when you started this case this type of 
evidence turns on. 

Mr. Miranda: This turns on the theory that the cri- 
teria used by the company in making that list of extra 
workers, one of the criteria used, was the fact that these 
people were [70] members of the union, in order to have 
a source for both the union and the company in order 
to have an understanding, an agreement, as to the people 
that would be hired as extra when job opportunities ap- 
peared, and I would like for that purpose to establish 
that the criteria used for making the list was that these 
were people being employed or had been employed and 
were already members of the union, and I think it is an 
important ingredient of my case. 

Trial Examiner: The theory that you are stating is 
that the way they hired these men or did employ them 
as checkers was a discriminatory hiring practice? 

Mr. Miranda: Yes, that there is preferential hiring; 
in other words, that they will prefer giving jobs to the 
people members of the union appearing here as extras over 
non-union extras who might appear for work, that is our 
theory. That is why I want to establish when these people 
became members of the union. 

Trial Examiner: Your purpose in establishing that 
being that the Trial Examiner and other higher authority 
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draw the inference from this testimony, supplemented by 
the other evidence that you put in. 

Mr. Miranda: Yes. 

Trial Examiner: It seems to me the approach should 
be through subpoena. If you resist this motion, this offer 
of proof, then I am confronting—if that is what you have 
[71] done, if you subpoena—unless by stipulation the fact 
is put on the record or brought in, then I am going to 
do whatever is necessary, but I want it distinctly under- 
stood that all matters that should be litigated or litigable 
must be brought by counsel, my only desire is that you 
make it concise and compact. 

Mr. Pieras: May it please the Trial Examiner. It 
has been testified here on direct from General Counsel 
that men did work at the waterfront as checkers and 
that if they worked with any of the companies’ signa- 
tories of the collective bargaining agreement in evidence 
for thirty days they did have to become members of the 
union. Evidence to the effect that any of these men 
whose names appear on General Counsel’s Exhibit 4 were 
members of the union before they were employed by Water- 
man in 1957 or 1958 will not show and it will not be 
relevant to show that as a matter of fact and as a condi- 
tion of employment these men had to be members of the 
union before employed. That is why I believe that any 
evidence to that effect is irrelevant and immaterial and 
will not conduct the Trial Examiner to any conclusion 
of fact which may be relevant to determine the issues in 
this case. 

Trial Examiner: Do you care to speak? 

Mr. Miranda: I will repeat our theory is that the 
criteria used for making this preferential hiring list was 
the fact that they were members of the union and that 
the net [72] result of maintaining such preferential hiring 
clause in the contract at least encourages union member- 
ship in detriment of the rights of non-union extras. 

Trial Examiner: I see. 
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Mr. Miranda: That is the theory of our case. 

Mr. Pieras: There is no evidence that there is a list 
of employees who are not union members, on the con- 
trary, all the evidence is to the effect that anybody who 
works as checker, after 30 days of employment, has to 
become a member of the union; so, we do not have any 
evidence in this case to the effect that there is a list of 
men employed by any of the companies who did not be- 
long to the union, so, that is academic. 

Mr. Miranda: We do not have to prove that. 

Mr. Pieras: You have to lay the foundation for your 
delayed request because it was made during the middle 
of the trial when you were about to close your case. 

Trial Examiner: Would you like to answer the last 
argument made by counsel Pieras? 

Mr. Miranda: Yes, Mr. Trial Examiner. I have put 
a witness on the stand under Rule 43(b), who is an ad- 
verse witness, and who obviously will not admit when 
these people became members of the union with relation 
to that list. Now, as part of the cross-examination of 
this witness under the Rule, I have found out that there 
exist documents which would [73] prove definitely when 
these men became members of the union. I believe that 
the theory of modern practice in law—both in adminis- 
trative proceedings and other types of practice—is that 
the debate should be frank, that the truth should be shown 
and if we can get to the truth through these documents 
I do not think it wise to close the door to get the truth 
of this matter. 

Trial Examiner: I appreciate that, I understand that 
is the rule, specially in administrative practice, as dis- 
tinguished from criminal prosecution, but I had in mind 
asking you specifically to answer the point raised by coun- 
sel Pieras, who has said there is no evidence of any 
other list which might indicate a discriminatory hiring; 
there is no testimony, as he has said, of any other or 
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by any other witness indicating that he did not or that he 
could not get employment because of this practice; that 
is just a thought that is in my mind. It is not for me 
to try the case. 

Mr. Miranda: Yes, Mr. Trial Examiner, I realize that 
there is a doubt in your mind as to that, but I believe 
there is evidence in the record already to establish what 
the hiring practice of the companies under these two, 
lists has been, and if you remember on direct I already 
elicited information from Mr. Lizarribar that when extra 
work is available they will exhaust that list first before 
giving employment to any other man, to any other extra, 
and I think the inference [74] can be drawn. 

Mr. Pieras: Sir, I now remember exactly Mr. Lizar- 
ribar’s testimony to the effect that they would exhaust 
the list because of seniority; if these men did not appear 
for work or were not available when called then he would 
go out and get some other men without consulting the 
union in order to get new men, but the evidence is clear 
that checkers are employed in accordance with seniority 
and with nothing else. 

Trial Examiner: Now, counsel, it would appear to 
me from the distilled version of the arguments presented 
by both of you that your contention is that this practice 
is inherently bad; counsel here, of course, defends on 
the theory that it is a practice and it is not in and of 
itself illegal. 

Well, does that not leave us with a situation that it 
is purely a legal question for final resolution, as dis- 
tinguished from a solely factual question? Is that not 
the situation and that in effect your contention, that is 
your theory? 

Mr. Miranda: Yes, that is our theory, but I have at- 
tempted to support my theory with facts which will estab- 
lish the criteria used by the company in making the list. 
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Trial Examiner: Very good. My ruling will be that 
you may call upon the respondent union for such informa- 
tion and if by stipulation they can bring the matter and 
make it [75] available. 

Mr. Miranda: I will close my case after that. 

Trial Examiner: And if they will not, I will issue a 
subpoena. Let me bring you another point; we have no 
time limit in this case. Of course I thought we had merely 
a legal issue and that most of this matter would be stipu- 
lated and that we would have before us other than certain 
formal proof and general evidence introduced for decision. 
It still appears to me that perhaps that is true, but I do 
not want you to close your case, as far as you are concerned, 
unless all the evidence is in, and by the same token I do not 
want the counsel for respondent to be caught short. I want 
everybody, every party in interest who are joined in a case 
before me to have their full day in Court. So, I rule that 
the evidence that you ask for be produced by the respondent 
union, if you will specify it. 

Mr. Miranda: The evidence we are asking for are the 
documents that have been mentioned by Mr. Cid with refer- 
ence to the dates on which the men appearing on General 
Counsel’s Exhibit 4 joined the union; those are the dates 
we want. 

Trial Examiner: All right. Counsel for respondents 
has objected and I will overrule the objection and rule that 
that evidence—the names and hiring dates of these particu- 
lar persons, if they have them and if they are members of 
the union—be given. Since it appears that 1956 may be 
close [76] enough to the date of the alleged discriminatory 
hiring list, I will give you a few minutes to get together and 
figure out the mechanism of getting that information be- 
fore us. 

Mr. Pieras: I wanted to say that Mr. Cid will have to 
go over to his office and start looking for old documents and 
information and I advised the Trial Examiner that I 
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thought this case was going to be over this morning. I 
already have another case coming up for trial this after- 
noon at two o’clock and I do not think I will be available 
this afternoon, I will have to come back tomorrow morning. 

Trial Examiner: That is perfectly all right. 

Mr. Pieras: It is already twenty-five minutes to 11. 

Trial Examiner: That is true, I understand, and as I 
prefaced my remarks, I say that we have no time limit in 
this case, we will be here until noon today. I think you can 
finish this case before noon. I hoped and I was informed 
that this case would be disposed of in one day, but the 
General Counsel has evidence which he believes material 
and makes an offer of proof to me and I have decided it is 
germane. We will take such adjournments as necessary, 
but I will give you five minutes to get together and decide 
what time we will go on. 

(A short recess was then taken.) 

On the record. Let the record show that certain evi- 
dence asked for by the General Counsel will be produced 
[77] and the hearing will be resumed tomorrow at 9 o’clock, 
at which time the General Counsel contemplates resting his 
case and respondents attorneys will take over. 

It appears from the statements given to the Trial Ex- 
aminer at this time that this hearing will be concluded by 
12:30 Wednesday the 4th. Very good, we will stand re- 
cessed until that time. 

Thereupon, at 10:30 a.m., March 8, 1959, the hearing 
was adjourned until 9 o’clock March 4, 1959. 


(End of the day’s hearing.) 
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[78] Conference Room of the 
National Labor Relations Board 
Santurce, Puerto Rico 

March 5, 1959, at 9 A.M. 


The hearing in the above entitled case was resumed at 
the time and place above stated, pursuant to the adjourn- 
ment. 

Before: 


Joun C. Fiscuer, Esq., Trial Examiner. 


Appearances: 


Luis D. Mimanpa, Esq., P. O. Box 9176, Santurce; 
Puerto Rico, counsel for the General Counsel. 


Jaime Prrras, Jr., Esq., 9th Floor, Banco Popular 
Bldg., San Juan, Puerto Rico, counsel for respond- 
ent companies. 


Mr. GuriermMo Cm, P. O. Box 1026, San Juan, Puerto 
Rico, Secretary of the UDEM. 


Marto Canates, Esq., P. O. Box 3853, San Juan, Puerto 
Rico, counsel for respondent UDEM. 


[81] Procrepines 


Trial Examiner: The hearing will be in order. 
Mr. Miranda: I recall Mr. Cid to the stand. 


80a 


Guillermo Cid—for General Counsel—Recalled—Direct 


QGumermo Cm the witness who was on the stand at the 
time of the adjournment, resumed the stand and was fur- 
ther examined as follows: 


Further Direct examination by Mr. Miranda: 


Q. At the last session in these proceedings I requested 
that you bring with you some records to establish when 
the people appearing in the list of extras joined the union 
and paid their initiation fees. Have you brought those 
documents with you today? A. Yes. 

Q. Will you please state for the record, referring to 
General Counsel’s exhibit 4, as to each man appearing on 
said list, when he joined the union and when he paid his 
initiation fee? A. The first one appearing is Carlos Cid, 
he joined the union October 14, 1957; Pedro Lapur joined 
the union December 30, 1957 ; Julio R. Cordero, January 13, 
1958; Juan Seix, January 17, 1958; Oscar Torres Fiallo, 
December 6, 1957; Anibal Garcia Lopez, November 18, 
1957; Emilio Delgado is not a member of the union yet; 
Miguel Angel Salas, March 29, 1958; Juan A. Davila, April 
21, 1958; Leopoldo Ramos Ducos, [82] November 13, 1957; 
Fernando Almedia, January 25, 1958; Aristides Rodriguez, 
January 18, 1958; Ferdinand Morales, November 16, 1957; 
Francisco Recourt, is not a member yet; Sebastian Davila 
is not a member yet; Pablo Fernandez, we do not know 
Pablo Fernandez, we do not know who he is, there is no 
record whatever of him; Jose Juan Garcia is not a member 
yet; Manuel Garcia Vega, January 24, 1958. 

Q. Is that the entire list? A. That is the entire list. 

Q. Am I to understand that these people paid their 
initiation fees more or less at the time they joined the 
union, on those dates that you mentioned? A. Yes. 


Mr. Miranda: No further questions from the 
witness. 
Trial Examiner: You may take the witness. 
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Q. Do you have any other documents with you that 
form part of the records of the union? A. Yes. I got the 
applications for membership signed by them. 

Q. Will you please hand those documents to me? 


(Witness hands over some documents.) 

Trial Examiner: Counsel Pieras, you may offer 
those documents to the General Counsel for the pur- 
pose of identification, [83] if you wish. 

Mr. Miranda: I have looked at each one of them 
by now. 

Trial Examiner: You can show your purpose. 

Mr. Pieras: They are 16 documents, applications 
for membership, which I wish to have marked for 
identification. 

The documents in question were marked for 
Identification as respondent companies’ Exhibits 
1-A through 1-0. 


By Mr. Pieras (resumed) : 


Q. Will you please tell the Trial Examiner the proce- 
dure you use to fill out these application blanks for mem- 
bership in the union, and how and where do you keep 
these records? A. Well, the potential member comes into 
the union and he is handed one of these application blanks 
by our secretary and he fills it out himself or the secretary 
helps him do it. Then they fill everything and it is signed 
and after it is signed it goes into a record we keep in our 
files. 

Q. Is that file under your control? A. Yes. 


Mr. Miranda: We have no objection to the ad- 
mission in evidence of these documents. 
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Mr. Pieras: I will go through one single fact 
as to each and the Trial Examiner will have the 
benefit of that particular fact. 


[84] By Mr. Pieras (reswmed): 


Q. Does it appear from each application where the 
applicant had been employed before requesting member- 
ship in the union? A. Yes. 

Q. Will you please state the names of all the applicants 
appearing on those 16 applications and where had they 
been employed and the kind of employment before they 
filed the application with your union? 


Mr. Miranda: I believe that if these documents 
are going to be introduced in evidence all that in- 
formation is in the documents and they speak for 
themselves. 

Trial Examiner: Maybe he does not want to 
introduce the documents in evidence; I will just 
rule as it goes on if he intends to introduce them; 
maybe they are original documents and have to be 
photostated. 

Mr. Pieras: We would have to translate them 
because they are in Spanish, and if that particular 
portion goes into the record I would be satisfied 
with that. 

Mr. Miranda: All right, without prejudice to, 
my questioning, the witness on another aspect that 
appears from those documents. 

A. Oscar Torres Fiallo started working with Valencia 
Service Company November 5, 1957; Jose Juan Garcia 
Rodriguez started working with Fred Imbert, Inc., for 
two weeks [85] before he filled out the application. 


Q. That is what he says in the application? A. That 
is what he says. Sebastian Davila Fonseca states that 
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he was working with Mendez & Company, with Valencia 
Service and with Waterman Dock Company, three months 
in each company, before he filled the application; Fran- 
cisco— 
Mr. Miranda: Exeuse me, let me get this straight, 
did you testify about Sebastian Davila that he had 
worked for three companies—Mendez & Company, 
Valencia Service and Waterman before he joined 
the union? 
Mr. Pieras: Before he filed the application. 
Mr. Miranda: Did you make reference to the 
period of time that each one of the two others had 
worked before—I mean Jose Juan Garcia and Oscar 
Torres? 
Mr. Pieras: He did. 
Mr. Miranda: I am sorry, I wanted to get that 
straight. 


A (Continued): Francisco Precut states that he worked 
for Bull Line, Lykes, Alcoa and Fred Imbert and at the 
Humacao port for a period of 22 years, and he also says at 
Fred Imbert for three weeks; Ferdinand Morales worked 
for Borinquen Steamship Company on the 25th of October 
1957. 

Q. Please state the date on which the application was 
filed. A. This application was filed October 28, 1957. 

Q. Which one? A. That of Ferdinand Morales. Aris- 
tides Rodriguez [86] worked for Waterman for five weeks 
before he filled out the application. This application is 
dated January 4, 1958. Fernando Almeida Vidal worked 
for Waterman for two months and the application is dated 
January 3, 1958. 

Q. In other words, he worked for Waterman for two 
months before filing the application for membership? A. 
Yes. Leopoldo Ramos Ducos worked for Bull Line for 
three months before filing the application, which is dated 
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August 9, 1957; Juan A. Davila Pena worked for Water- 
man Dock Company since October 1, 1957 and the appli- 
cation was signed April 21, 1958 and was working all that 
time before; Miguel Angel Salas Negron worked with 
Waterman, used to work for the Navy before, for 6 days 
before he signed the application on the 9th of November 
1957; Manuel Garcia Vega worked for Waterman six days 
before he signed the application on November 9, 1957; 
Emilio Delgado Reyes worked for ‘Waterman, Lykes, and 
Alcoa, three months with Waterman, four months with 
Lykes Lines and four with Alcoa, signed the application 
on November 9, 1957. 

Q. Four months with Lykes, three with Waterman and 
three months with Alcoa before requesting to be admitted 
in the union? A. Yes. Anibal Garcia Lopez, before he signed 
worked for Fred Imbert, Inc., since June 1957, the applica- 
tion is dated November 12, 1957; Juan Seix Roman worked 
one week with [87] Waterman before he signed the appli- 
cation on November 9, 1957; Julio Luis Cordaro Arizmendi 
worked with Waterman, San Juan Mercantile, Pope & 
Talbot, with Waterman one to two years, with San Juan 
Mercantile two to four months and with Pope & Talbot 
three to five months before signing the application on 
November 9, 1957. 


Tria] Examiner: Did the witness say Pope & 
Talbot? 

Mr. Pieras: Yes, that steamship company used 
to have the route on the Pacific coast, it is not oper- 
ating here any more. 

Trial Examiner: You see, I cannot understand 
these shipping companies because I do not know all 
of them; I know some of them. 


A. (Continued) May I state an explanation? Pope & 
Talbot is now Antilles Shipping Company, the boys are 
used to calling it Pope & Talbot. 
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Mr. Pieras: Evidently the witness means that 
they are the same men that used to work for Pope & 
Talbot. 


A. (Continued) Pedro Lacour worked for Waterman one 
month before he signed the application on December 30, 
1957. These are all the documents I have. 

Q. Those four names that you mentioned first, it does 
not appear clearly from the record how many days or 
months they had been working as checkers before they 
applied for membership in the union, the first four. [88] 
A. Sebastian Davila says he worked approximately three 
months with each company—Mendez & Company, Valencia 
Service, and Waterman Dock—before signing the applica- 
tion for membership on June 18, 1958. 

Q. And the next one? A. Oscar Torres, before signing 
the application on November 16, 1957, had been working 
since November 5, 1957. 

Q. And when did he sign the application? A. On No- 
vember 16, 1957; of course, he joined the union much 
later. Jose Juan Garcia was working before signing the 
application with Fred Imbert for two weeks. The appli- 
cation has no date whatsoever, this man is not a member 
of the union yet. Francisco Precours says he was working 
for 22 years with Bull Line, Alcoa, Fred Imbert and Lykes, 
and for three weeks in San Juan with Fred Imbert before 
signing the application on December 2, 1957. Anything 
else? 

Q. What about Pablo Fernandez? A. We do not know; 
there is no record. 

Q. And Sebastian Davila? A. Sebastian Davila I guess 
I stated that in the first place, he was working with Mendez 
& Company, Valencia Service and Waterman for approx- 
imately three months with each company before filing the 
application. 

Q. Please tell me if all these men, when they state in 
their application blanks that they had worked before, what 
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[89] they mean is that they had worked before as checkers. 
A. Yes, they all have worked as checkers before applying 
for membership. 


Mr. Perias: That is all. 


» a * 
Redirect examination by Mr. Miranda: 


Q. From your testimony it appears that all these men 
on the list of extras or suplentes were members of the 
union before the execution of the contract between the 
company and the union on October 3, 1958; I refer to the 
last contract. A. I would say no, because some of them 
are still new members. 

Q. Substantially the majority were members by October 
3, 1958 when the execution of the new contract took place? 


Mr. Pieras: Wait a minute, there is an objection. The 
witness testified as to the date each of these men applied 
for membership in the union, he also testified the date that 
they became members of the union and the other date is 
the date the contract was signed; he is asking for a conclu- 
sion from the witness that appears from the record. 

Mr. Miranda: I withdraw the question because that 
appears from the record; the date they became members 
and the date of the execution of the contract. 

Trial Examiner: I wanted to have that clear myself. 

Mr. Miranda: Nothing further. 

Trial Examiner: You may step down. 

(Witness excused.) 
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[90] Mr. Miranda: With this witness the General 
Counsel rests. 

Trial Examiner: Thank you. 

Mr. Pieras: I am going to request that the complaint 
in this case be dismissed without the respondents present- 
ing any evidence in their defense, insofar as it appears 
from the testimony and the exhibits presented that there 
has been no violation of the law whatsoever. 

Evidently, the General Counsel is resting the whole 
argument on the fact that there is an ambiguous—and we 
so admit—article in the collective bargaining agreement, to. 
the effect that the company will prefer to give employment 
to members of the union when they are available and they 
qualify for work, but the company preserve its right to 
select without discrimination because or by reason of their 
affiliation to the union. 

There has been no evidence here that the companies 
have employed union members in preference to non-union 
mmbers. Even if it could be interpreted that such article 
in the collective bargaining agreement is so defined as to 
obligate the companies to employ only union men or to 
select for employment persons who are already members of 
the union, on the contrary, the evidence here is that the com- 
panies employ and select the men for employment in ac- 
cordance with seniority and that they discharge their men 
or lay them off when there [91] is no work available, in 
accordance with seniority. 

Furthermore and evidently, General Counsel relies 
solely in the case of Los Angeles-Seattle Motor Express 
Co., in which there was a clause for preferential hiring 
discussed. That clause read: ‘‘The employer shall first 
call the union or the dispatching hall designated by the 
union for casual help. In the event the employer is notified 
that such help is not available or in the event the employee 
called for does not appear for work at the time designated 
by the employer, the employer may hire from any other 
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source.”? There is no doubt that in accordance with that 
clause the employer has to hire union men if available. 
That is not the case before the Trial Examiner. Further- 
more, in that case there was a specific alleged discrim- 
inatee and it was found that as a matter of practice the 
company preferred in employment men who already were 
members of the union and there was an order for rein- 
statement and back pay. 

Tt is evident in this case, by the very admission of coun- 
sel for the General Counsel that the original charge was 
filed by four checkers discharged or laid off by Waterman 
Steamship Corporation and that such charge was dis- 
missed by the Regional Director, or, in other words, it 
was found by the Regional Director that as a matter of 
practice, if the clause in question could be interpreted 
in the worst light; there was no discrimination in practice. 
Therefore, in view [92] of that evidence I believe that at 
this time the complaint should be dismissed and that re- 
spondents should not be burdened with the obligation to 
come forward with evidence. That is all. 

Trial Examiner: Let the record show that counsel for 
respondent companies has lodged a specific objection to 
the proof submitted by the General Counsel and has moved 
for dismissal of the complaint. I will call upon the General 
Counsel to answer that. 

Mr. Miranda: Mr. Trial Examiner, I believe I was 
called upon before by you on an objection raised by counsel 
for the respondents to illustrate you on the matter of 
whether there was competent evidence to sustain the alle- 
gations of the complaint, but I will be more exhaustive, now. 

The complaint, in paragraph V, alleges the execution 
of two contracts—one on or about September 30, 1956 to 
last two years and to expire September 30, 1958, and the 
other one executed on or about October 3, 1958, for a 
period of three years, to expire September 30, 1961. Para- 
graph VI alleges that by the terms of both contracts, 
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which are in evidence, the companies parties thereto 
agreed to give preference to members of UDEM, Local 
1901, in the selection of employees to work in the checking 
of freight and cargo brought to the docks, and in the 
maintenance, repair and security of the same. 

In other words, the first violation of the law that is 
[93] alleged is the execution of both contracts, providing 
in their clauses, by their own terms, for the giving of 
preference in the selection for employment, to members 
of the union. That, in itself is a violation which is alleged 
in the complaint. Why? Because the Board, in its deci- 
sion in the Mountain-Pacifie case, 119 NLRB 126 and 
126A, established certain criteria to be followed in the 
execution of these contracts which are the minimum re- 
quirement that the Board will consider will not violate 
the law. None of these contracts contain those minimum 
criteria established by the Board. 

Trial Examiner: What are those minimum criteria? 

Mr. Miranda: That the contract should have three 
items in it; first, in that clause referring to employment, 
that the selection of employees shall not be based in union 
membership, by-laws, constitution, or any other thing that 
has to do with union membership; second, that the em- 
ployer retain the power of rejecting any man for employ- 
ment that it feels should not be employed because of in- 
efficiency or other criteria, and third, that the elements 
of the contract to that effect, after being included in the 
contract, shall be posted at the places usually used for 
posting by the union and by the company. In other words, 
those elements, according to that case, should be and have 
to be included in the clause. 

The clause in these contracts does not contain those 
elements; it only says that the company will give preference 
[94] in employment to members of the union. 

Paragraph VI of the complaint alleges another viola- 
tion: that by the terms of that contract which is, as we 
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allege, illegal, dues were checked off and initiation fees 
were collected; and finally, with relation to the agreement 
negotiated in 1956, which would be outlawed because it 
is beyond the 6 months period before filing of the charge, 
it says that the preferential hiring and check off agree- 
ments mentioned above were, at all times material here, 
maintained in effect. In other words, we are alleging a 
continuous violation as to the old contract because it was 
maintained in effect, applied and enforced by the com- 
panies, parties thereto, and by the UDEM, Local 1901, 
and sub-locals. Concerning the new contract negotiated 
October 3, 1958 we allege that it is still in full force and 
effect and it is obvious also that it was negotiated after 
the filing of the charge. 

In other words, Mr. Trial Examiner, to summarize our 
position and to be consistent with our theory, we are al- 
leging that the parties to these contracts, under the deci- 
sion of the Board, have violated the law in the execution 
of the old contract, in the maintenance in effect of such 
contract, in the execution of the new contract and in the 
maintenance in effect of the new contract and in the check- 
ing off of dues and initiation fees under that illegal hiring 
clause, under the criteria established by the Board in its 
decision. 

[95] Trial Examiner: What cases have you to sustain 
that? You have cited from Mountain-Pacific— 

Mr. Miranda: Mountain-Pacific and also the case cited 
by counsel for respondent companies—Los Angeles-Seattle 
Express Company. 

Trial Examiner: How do you distinguish the Seattle 
case, relied upon by counsel for respondent, from the Moun- 
tain-Pacific case which you offer? 

Mr. Miranda: In that case, besides a general attack 
on a clause like we are doing in this case, there was also 
the element of the 8(a)(3) allegations concerning specific 
discriminatees, which was discussed in those cases. In this 
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case, although charges were filed originally by individuals 
concerning other allegations which were, as respondent 
says, dismissed; we are only attacking the clause not 
the practice under the clause. We have not endeavored 
to bring in any evidence of discrimination as against any 
specific discriminatees because those were dismissed on 
the merits, but let me cite you a case I have other than 
Los Angeles-Seattle Motor Express, Inc., 43 NLRB 1029, 
Brown-Olds, case 115 NLRB, 90 and the Broderick Ward 
Product Company, 40 LRRM 1117. 

I believe that there is enough evidence in this record 
—I grant you some of it is circumstantial, but circumstan- 
tial evidence from which the inference can be drawn that 
the allegations of the complaint have been proven by the 
General [96] Counsel. 

On that basis, we submit that the motion for dismissal 
of the complaint should be denied. Mainly I want to call 
attention to the fact we are alleging several and distinct 
violations, and all to the attention of your Honor also 
that the execution and the maintenance in effect are sep- 
arate and distinct violations of the theories propounded 
by the Board in its decisions. On that basis, I believe that 
this case should be submitted, the record studied by you 
and an intermediate report filed as in all other cases, and 
I believe that the motion to dismiss the complaint should 
be denied. 

Trial Examiner: As a matter of fact, there has been 
no specific allegations of individual discriminations in this 
ease. The case you now leave on the basis of the record 
that it would appear to be technical violations on the basis 
of the construction of the Taft-Hartley Act. 

Mr. Miranda: Right—excuse me just a minute, you 
made a statement— 

Trial Examiner: I doubt that I have made any state- 
ments, I probably made assertions, thinking out loud, I 
am making no absolute statements of fact because I am 
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not in a position, I have not read the record and all of 
the cases cited, to make any absolute statements, only 
assertions of thoughts as they go through my mind and as 
raised by counsel before me. i 

[97] Mr. Miranda: I would like the record to show 
that we are alleging generally that by the acts described 
in paragraphs V and VI of the complaint, each of the 
respondents have interfered with, restrained and coerced 
the employees generally in the exercise of their rights 
under section 7, and of course we allege that because of 
those acts they have also incurred in violations of sections 
8(a) (2) and 8(a) (3) of the Act. 

rial Examiner: Do you care to speak further, Mr. 
Pieras? 

Mr. Pieras: Yes, I do. It is quite clear that there is 
a difference between allegation and proof. The General 
Counsel may have in his complaint a lot of allegations, 
but he certainly does not have any proof to substantiate 
the allegations, and that is the point to which my argument 
is directed. 

There is no doubt that in accordance with the cases the 
illegal clause must be coupled with a discriminatory prac- 
tice in violation of the law. 

First we submit that the contract of itself is not illegal 
and second we submit that there has been no discrimina- 
tory practice in accordance with the same evidence pre- 
sented by the counsel for the General Counsel. 

I wish the Trial Examiner to read over the sections 
pertinent to the alleged illegal clause. Article I, section 
(b) reads as follows: “The companies will decide the 
number [98] of workers they need for their operation, 
taking into consideration seniority and efficiency’, that 
has been revealed also by the evidence. Section (c): ‘‘The 
companies will make available to all new employees a copy 
of this agreement and will supply them with the informa- 
tion that the union is recognized by the National Labor 


93a 


Argument on Motion to Dismiss Complaint 


Relations Board as the sole bargaining agent for con- 
tracting collectively with the companies as stipulated in 
article I, paragraph (8).”? 

The cases state that the contracts must comply with 
three conditions and that in practice those conditions can- 
not be violated. The evidence shows that in practice no 
condition was violated and no discrimination was made in 
hiring practice by the companies. 

Let us see if from a reading of the contract it appears 
that there is an illegal clause in this contract. The first 
condition is ‘‘Selection—Applicants for referral to jobs 
shall be on a discriminatory basis and shall not be based 
on or in any way affected by union membership, by-laws, 
rules, regulations, constitutional provisions or any other 
aspects or obligations of non-membership policies or re- 
quirements.’ 

It appears first, that clause (d), Article II, does not 
require the union to submit or refer any applicant for 
employment. The witnesses have testified that they never 
did submit to the company applicants for employment. 
Second, Article II, section (d), specifically states ‘“But the 
companies [99] will reserve the right of selection without 
discrimination for reasons of membership or non mem- 
bership in the union” and I believe such wording and 
such practice complies with the requisite one (1) of the 
conditions as stated by the National Labor Relations Board 
in the Los Angeles-Seattle Motor Express, Inc. case. 

The third condition and requirement—‘‘The employer 
retains the right to reject any job applicant referred by 
the union’’. That is clear from the clause, it is clear that 
the union does not refer applicants for employment to the 
companies; that appears from the evidence and from the 
wording of the contract. 

The third condition or requirement set out by the Board 
“‘The parties to the agreement will post, in places where 
notice for employees and applicants are customarily posted, 
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all provisions relating to the functioning of the hiring 
arrangements, including the safeguards deemed by the 
Board to be essential to the legality of an exclusive hiring 
agreement.”” 

To start with, there is no exclusive hiring agreement, 
as it appears in the case of Los Angeles-Seattle Motor 
Express, Inc. Second, I have to call your attention again 
to the fact that this contract is given to every new cm- 
ployee that comes into the company and it is so stated 
in the contract itself, Article TI, section (a), ‘‘The com- 
panies will make [100] available to all new employees 
copy of this agreement and will supply them with the in- 
formation that the union is recognized by the National 
Labor Relations Board as the sole bargaining agent for 
contracting collectively with the companies as it is stipu- 
lated in Article I, paragraph 8”? and that will cover condi- 
tion and requirement 3 as set by the Board. 

‘And with that I believe the whole argument and the 
whole case is covered and that there is no evidence in the 
record that shows that the respondents in this case have 
violated the law. 

I wish your Honor to look at the contract itself and 
at the case of Los Angeles-Seattle Motor Express, Inc. 
which is here cited. That is all, sir. 

Trial Examiner: Thank you. My reaction is, without 
reading more than cursorily the paragraphs in the contract 
and the decision of the National Labor Relations Board, 
that there is not in this case, coupled with the allegations, 
the four or any number of proven discriminatees or dis- 
criminatory situations, and it appears to me, without 
having access to this complete record which is already in 
and which I cannot have access to until the court reporter 
has made it available and therefore I cannot determine 
what is in it, as I said absolutely, that we have here before 
us a technical violation arising by reason of ambiguity 
or by overlapping of two contracts. I appreciate that by 
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not dismissing this case from [101] the bench that the 
respondents are put to the burden of carrying on a de- 
fense; I think however, in view of the fact that there may 
be supported by the record, and I do not know at this 
time, although I am impressed with the fact that there is 
absolutely no alleged discriminatees in this case and still 
there are three phases of the Act, violations of the Act, 
charged, sections 8(a), (1), (2) and (3), I will overrule 
the motion to dismiss and hold the respondents should 
earry the burden of the proof at this time. 

Mr. Pieras; All right, sir. Will you let us have a five 
minute recess? 

Trial Examiner: Yes, indeed. 

(A short recess was then taken.) 

The hearing will be in order. You may proceed. 

Mr. Pieras: At this time I am going to request that 
the letter of the Regional Director dismissing the charges 
filed by the discriminatees in this case be included in the 
record. Will the General Counsel produce that document? 

Mr. Miranda: I believe that the parties to this pro- 
ceeding, at least the Waterman Steamship Corporation, 
was served with copy of the letter by post paid mail, and 
so was the union; I do not know whether the union was 
served but I believe the company definitely was served. 

Mr. Pieras: The fact is we do not have it and you 
have it. 

(102] Mr. Miranda: I believe I have stated for the 
record very clearly that the charges filed as to the allega- 
tions contained concerning these individual discriminatees 
were dismissed; that is in the record. I do not see why 
I should get our office copy from our files, I think I have 
already admitted it on the record. 

Trial Examiner: That is admitted and stipulated and 
I will take judicial notice of it anyway, and let the record 
so show. I think that is clear, I have already alluded to it 
on the record, that this case is possibly distinguishable 
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from other cases—not that I say it is at this time—because 
I do not have the entire record in mind, but on that basis 
I will not put you to the burden of producing that docu- 
ment of which I have already taken judicial notice. 

Mr. Pieras: Yes, sir. Then I will call Mr. Lizarribar 
to the stand. 


Luts Lizarrar, a witness called by and on behalf of 
respondent companies, who had already been sworn, under 
the same oath already administered, was examined and 
testified as follows: 


Direct examination by Mr. Pieras: 


Q. What is your relation with Puerto Rico Steamship 
Association? A. At the present time I am its acting pres- 
ident. 

[103] Q. What is the purpose of the Puerto Rico Steam- 
ship Association? <A. Puerto Rico Steamship Association 
is a non-profit organization for the purposes of bargaining 
collectively. 

Q. On behalf of what? A. Waterman Steamship Cor- 
poratino of Puerto Rico, Bull Insular Line, Inc., Alcoa 
Steamship Company, and Lykes Lines Agency, Inc. 

Q. Did you negotiate in the month of December 1958 
with the UDEM? A. In 1958, to amend and eliminate a 
clause of the collective bargaining agreement. 

Q. Do you know what clause? A. Upon having re- 
ceived an objection from the Board as to a particular para- 
graph of the collective bargaining agreement signed Octo- 
ber 3, 1958, in my capacity as acting president of the Puerto 
Rico Steamship Association I contacted the UDEM and 
requested that we meet in order to eliminate from the 
contract paragraph (d) of Article II, as some objection 
had been raised by the National Labor Relations Board. 
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We proceeded to draw a stipulation whereby that para- 
graph was eliminated from the contract, and we signed it 
on December 5, 1958. 


Mr. Miranda: I have seen that document. 

Mr. Pieras: I want it marked for identification 
as [104] Respondent Companies Exhibit 2. 

The document in question was marked for iden- 
tification as Respondent Companies’ Exhibit 2. 


Q. Did you eliminate that clause because you thought 
it was illegal, or why? 


Mr. Miranda: Objection to that question, I be- 
lieve he is asking the witness for a legal conclusion 
and I do not think the witness is competent to give 
the reason why the clause was eliminated. 

Trial Examiner: Do you care to speak? 

Mr. Pieras: Yes; I am just asking the motive 
for eliminating the clause. 

Trial Examiner: I just want to give you an 
opportunity that not only should the objections be 
specific and concise, but the other counsel has, under 
my rules, the right to speak. My reaction to that 
is that perhaps it might be interpreted as a legal 
conclusion and on the circumstances would be ob- 
jectionable; however, this is a matter of knowledge 
and of reasons, if he knows why he may answer yes 
or no and make such explanation as he wishes. You 
may answer. The General Counsel has objected. 


A. No, we eliminated the clause because of the objection 
raised by the Board; we did not think it was illegal when 
we negotiated on October 3 and we still do not believe 
[105] it was illegal. 


Mr. Pieras: I move that this amendment elim- 
inating paragraph (d) of Article II be admitted in 
evidence. 
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Mr. Miranda: I have no objection. 
Trial Examiner: Let the record show that this 
document is admitted in evidence. 


Respondent Companies’ Exhibit 2 was admitted 
in evidence. 


Witness: There is a typographical error in this 
document if you will please notice, sir. 

Trial Examiner: Explain it to me. 

Witness: The stipulation is in Spanish, I will 
translate, it states that the parties agreed in the 
collective bargaining agreement of October 3, 1958 
and they desire to amend it and in effect have agreed 
the following: To amend the collective bargaining 
agreement eliminating from it clause (e) of Article 
II, when it should read ‘‘clause (d)’’; there is no 
clause (e) in the said paragraph IT designated as 
such, then following that it states clearly Article 
TI letter (d), which is correct. Now this clause here 
should be (da). 

Trial Examiner: That is obviously a typograph- 
ical error. 


By. Mr. Pieras (resumed) : 


Q. Referring to section (¢) of Article II of the contract, 
did you put into practice what is stated there? A. Yes. 


[106] Mr. Pieras: That is all with the witness. 


Trial Examiner: The situation is such that I do 
not know what you are referring to in the question 
you just asked. 


Q. Will you please read paragraph (c) of Article II? 
A. (Reading) ‘‘The companies will make available to all 
new employees copy of this agreement and supply to them 
the information that the union is recognized by the National 
Labor Relations Board as the sole bargaining agent for 
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contracting collectively, as stipulated in Article I, para- 
graph 8.’’ 
Trial Examiner: What was the witness’ answer 
to that? 
Mr. Pieras: He said, ‘‘Yes.”’ 
Trial Examiner: Any questions? 
Mr. Miranda: Yes. 


Cross-examination by Mr. Miranda: 


Q. You have testified on direct that you eliminated, 
sometime in December 1958, as it appears from Respondent 
Companies’ Exhibit 2 in evidence, clause (d) of Article II 
of the contract negotiated October 3, 1958, is that correct? 
A. Yes. 

Q. Now I ask you, in lieu of the eliminated clause (d) 
of Article II of the contract, did you include a substitute 
clause to employ with the requirements of the Board? A. 
No. 

{107] Mr. Miranda: No further questions. 

Mr. Pieras: That is all with the witness. 

Trial Examiner: You may step down. 

Mr. Pieras: Let me ask him another question. 
Do all companies members of the Puerto Rico Steam- 
ship Association comply with Article II (¢) of the 
contract? 

Witness: To my knowledge they do; I furnish 
every company with at least a hundred copies of the 
bargaining contract. 

Trial Examiner: The same situation obtains 
there, 

Mr. Pieras: We are referring to the same para- 
graph which was read by the witness just a few min- 
utes ago. 

Mr. Miranda: Did you post in any of the cus- 
tomary places where notices are posted for the 
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knowledge of the employees and the companies, any 
of the provisions of Article TI? 

Witness: No. 

Mr. Miranda: Do you know if such posting was 
done by any other company? 

Witness: I do not know. 

Mr. Miranda: Nothing further. 

Mr. Pieras: That is all. 

Trial Examiner: You may step down. 


(Witness excused.) 
Mr. Pieras: I will call Mr. Rodriguez Sanchez. 


[108] Ramon Ropricvez SancHez a witness who had 
been previously called by the General Counsel was recalled 
by and on behalf of the respondent companies, and under 
the same oath already administered, was further exam- 
ined and testified as follows: 


Direct examination by Mr. Pieras: 


Q. State your name, please. A. Ramon Rodriguez 
Sanchez. 

Q. Are you familiar with the UDEM contract, sir? A. 
Yes. 

Q. Referring now to sub-section (ec) of Article II of 
that contract, I ask you: has the Bull Insular Line, Inc., 
complied with that provision of the contract? A. Yes. 


Mr. Pieras: Would the Trial Examiner read 
that provision, which is the same which was read 
by the previous witness into the record? 

Trial Examiner: I will let him read it into the 
record, it does not burden the record too much and I 
will not have to go back. 
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A. (Reading): ‘‘The companies will make available to all 
new employees copy of this agreement and will supply the 
information that the union has been recognized by the Na- 
tional Labor Relations Board as the sole bargaining agent 
[109] for contracting collectively with the companies as is 
stipulated in Article I, paragraph 8.’’ 


Mr. Pieras: That is all. 
Cross-examination by Mr. Miranda: 


Q. Did you post at the customary places where notices 
are posted for employees the provisions of Article II of 
that contract? A. No, sir. 

Q. We are referring, of course, to the contract nego- 
tiated October 3, 1958, this document you have before you, 
is that correct? A. Correct. 

Q. Did you post the provisions of the similar article 
embodied in the contract negotiated September 30, 1956? 
A. No, sir. 


Mr. Miranda: No further questions. 


Redirect examination by Mr. Pieras: 


Q. Did the previous contract have the same provision 
as you have read into the record and did you comply with 
it? A. The previous contract contained an identical clause 
and we complied with it by delivering a copy of the con- 
tract to each new employee. 

Q. You complied with it during the life of the previous 
contract? A. Yes, sir. 


[110] Mr. Pieras: That is all. 

Mr. Miranda: No further questions. 

Trial Examiner: Step down. 

(Witness excused.) 

Mr. Pieras: Now I am going to ask Mr. Lizarri- 
bar only one question as to the previous contract. 
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Luts Lizazemas, a witness previously called by and on 
behalf of the respondent companies, was recalled and under 
the same oath already administered, was further examined 
and testified as follows: 


Further direct examination by Mr. Pieras: 


Q. I am showing you General Counsel’s Exhibit 2 in 
evidence, referring to the contract signed in 1956, and as 
to that I am referring to Article II, section (c), which is 
identical to Article II, section (c), of the present collective 
bargaining agreement, and ask you now, during that period 
of time, from 1956 on, did you comply with the provisions 
of Article II, section (c), as defined in the 1956 contract? A. 
Yes, we did. 

Q. Did all the companies members of the Association 
comply with it? A. To my knowledge, yes. 


Mr. Pieras: That is all. 
[111] Cross-examination by Mr. Miranda: 


Q. Did you post at the places customary the provisions 
of that article of that contract? A. No. 
Q. Do you know if the other companies did? A. I do 
not know. 
Mr. Miranda: Nothing further. 
Mr. Pieras: That is all. 
Trial Examiner: You may step down. 
(Witness excused.) 


Mr. Pieras: I believe that counsel for the General 
Counsel has offered a witness and the witness has never 
appeared to testify, from which we conclude that it is a 
hostile witness to the General Counsel. 
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Mr. Miranda: I object to that remark. As a matter 
of fact, I do not think that I offered any witness. 

Trial Examiner: The Trial Examiner does not draw 
that conclusion. 

Mr. Pieras: That is our case. 

Mr. Miranda: There is no rebuttal. 

Trial Examiner: I will take any statements by counsel 
if they wish to make any. 

Mr. Miranda: I believe that at the beginning of this 
proceeding I stated the theory of our case and that in fur- 
[112] ther discussions on objections raised by counsel for 
respondents we have restated what our theory of this case 
is, and the case I think is a technical case and I do not feel 
that I should add anything at this moment to clear, in my 
opinion, our theory. 

Trial Examiner: And your subsequent statements. 

Mr. Miranda: And my subsequent statements. 

Trial Examiner: What is your pleasure, Mr. Pieras? 

Mr. Pieras: At this time I have nothing to say. If 
counsel is going to file a brief in this case then I will answer 
it. How many days will we have? 

Trial Examiner: I will approach that after we have 
made any determination as to whether there is going to 
be any oral argument. Apparently there will not be. 

In due course the Trial Examiner will prepare and 
file with the Board his Intermediate Report and Recom- 
mended Order in this proceeding, and will cause a copy 
thereof to be served upon each of the parties. Upon filing 
of the said Intermediate Report and Recommended Order 
the Board will enter an order transferring this case to 
itself, and will serve copies of that order, setting forth 
the date of such transfer, upon all the parties. At that 
point the Trial Examiner’s official connection with this case 
will cease. 

The procedure to be followed before the Board from 
that point forward, with respect to the filing of exceptions 
of the [113] Intermediate Report, the submission of sup- 
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all of its member companies, including Waterman Steam- 
ship Corp. of P.R., on November 28, 1958. 

Charge in Case No. 24-CA-1024 was filed on May 14, 
1958 and served by registered mail on Waterman Steam- 
ship Corp. of P.R. on the same date; a First Amended 
Charge was filed on November 17, 1958 and served by 
registered mail on Waterman Steamship Corp. of P.R. on 
November 18th; a Second Amended Charge was filed on 
November 26, 1958 and served by registered mail on the 
Respondent Puerto Rico Steamship Association and all of 
its member companies, including Waterman Steamship 
Corp. of P.R., on November 28, 1958. 


I. 


1. Puerto Rico Steamship Association, hereinafter re- 
ferred to as the Respondent Association, is a non-profit 
association of employers engaged in the shipping business 
in Puerto Rico, existing in part for the purpose of bargain- 
ing collectively with labor organizations representing em- 
ployees of its member companies. The combined annual 
revenue of the member companies of the Respondent Asso- 
ciation received from their collective operations in inter- 
state and foreign commerce is in excess of $10,000,000.00. 


2. Bull Insular Line, Inc., Waterman Steamship Cor- 
poration of P.R., Alcoa Steamship Co. Inc., and Lykes 
Lines Agency, Inc., members of the Puerto Rico Steam- 
ship Association, are engaged in the shipping business on 
the island of Puerto Rico, where they load and unload 
ships which transport freight and cargo to and from the 
island of Puerto Rico. During the past year each of said 
companies furnished transportation and stevedoring serv- 
ices to various persons and firms engaged in interstate com- 
merce which were valued at in excess of $1,000,000.00. 
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3. F. Benitez Rexach, Inc., Pier 3, Inc., Insular Dock 
Company; Pyramid Dock Co. Inc., and San Antonio Com- 
pany are wholly owned subsidiaries of Bull Insular Line, 
Inc. During the past year said corporations furnished 
wharfage and mooring services in connection with the load- 
ing and unloading of ships on the island of Puerto Rico 
which were valued at in excess of $1,000,000.00. 


TIL. 


Puerto Rico Steamship Association, Bull Insular Line, 
Inc., Waterman Steamship Corporation of P.R., Alcoa 
Steamship Co. Inc., Lykes Lines Agency, Inc., F. Benitez 
Rexach, Inc., Pier 3, Inc., Insular Dock Company; Pyramid 
Dock Co. Inc., and San Antonio Company, each are, and 
at all times material herein, have been engaged in com- 


merce within the meaning of Section 2, subsection 7 of the 
Act. 


IV. 


Union de Empleados de Muelles de Puerto Rico, Local 
1901, IBL-AFL-CIO (hereinafter referred to as UDEM 
Local 1901) and its affiliates Union de Empleados de Muel- 
les de Ponce, Sub-Local 1901, IBL-AFL-CIO; and Union 
de Empleados de Muelles de Mayaguez, Sub-Local 1901, 
IBL-AFL-CIO (hereinafter referred to as the UDEM Sub- 
Locals), are each labor organizations within the meaning 
of Section 2, subsection 5 of the Act. 


Vv. 


1. On or about September 30, 1956, Puerto Rico Steam- 
ship Association and its member companies, Bull Insular 
Line, Inc., Waterman Dock Co. (now known as Waterman 
Steamship Corp. of P.R.), Aleoa Steamship Co. Inc., and 
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Lykes Lines Agency, Inc. and ¥. Benitez Rexach, Inc., Pier 
3, Inc., Insular Dock Company, Pyramid Dock Co. Inc., and 
San Antonio Company, executed a collective bargaining 
contract with the UDEM, Local 1901, for a period of two 
years to expire on September 30, 1958 covering the checkers, 
dock maintenance and other employees performing related 
work employed by said companies on the island of Puerto 
Rico. 


2. On or about October 3, 1958 Puerto Rico Steamship 
Association and its member companies, Bull Insular Line, 
Inc., Waterman Steamship Corporation of P.R., Alcoa 
Steamship Co. Inc., Lykes Lines Agency, Inc., F. Benitez 
Rexach, Inc., Pier 3, Inc., Insular Dock Company, Pyramid 
Dock Co. Inc., and San Antonio Company, executed a col- 
lective bargaining agreement with UDEM Local 1901 for 
a period of three years to expire on September 30, 1961, 
covering the checkers, dock maintenance and other em- 
ployees performing related work employed by said com- 
panies on the island of Puerto Rico. 


VI. 


1. By the terms of the contracts mentioned above in 
paragraph V all of the companies parties thereto agreed 
to give preference to members of UDEM Local 1901 in the 
selection of employees to perform work in the checking of 
freight and cargo brought to their docks and in the 
maintenance, repair, and security of the same. 


2. By the terms of the contracts mentioned above in 
paragraph V all of the companies parties thereto agreed 
to deduct the dues of members of said UDEM Local 1901, 
and of its sub-locals employed by said companies at the 
various ports where they operate on the island of Puerto 
Rico and to turn over the monies so deducted to said 
UDEM Local 1901 and/or its sub-locals respectively. 
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3. The preferential hiring and check off agreements 
contained in the contracts mentioned above were, at all 
times material herein, maintained in effect, applied and 
enforced by the companies parties thereto and by UDEM 
Local 1901 and its sub-locals. The contract of Oct. 3, 1958 
referred to above in paragraph V is still in full force and 
effect. 


VII. 


By the acts described above in paragraphs V and VI 
and each of them, Respondents Puerto Rico Steamship 
Association and its member companies, Bull Insular Line, 
Ine., Waterman Steamship Corporation of P.R., Alcoa 
Steamship Co. Ine. and Lykes Lines Agency, Inc. have 
interfered with, restrained and coerced, and are interfer- 
ing with, restraining and coercing employees in the exer- 
cise of rights guaranteed by the Act and thereby they vio- 
lated and are violating Section 8 (a) (1) of the Act. 


VII. 


By the acts described above in paragraphs V and VI 
and each of them Respondents Puerto Rico Steamship As- 
sociation and its member companies, Bull Insular Line, 
Ine., Waterman Steamship Corp. of P.R., Alcoa Steamship 
Co. Ine. and Lykes Lines Agency, Ine. gave and are giving 
unlawful financial and other assistance and support to 
UDEM Local 1901 and its sub-locals, and thereby they 
violated and are violating sections 8 (a) (1) and (2) of 
the Act. 


IX. 


By the acts described above in paragraphs V and VI 
and each of them, Respondents Association, and its mem- 
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bers, Bull Insular Line, Inc., Waterman Steamship Cor- 
poration of P.R., Alcoa Steamship Co. Inc., and Lykes 
Lines Agency, Inc. have discriminated and are discriminat- 
ing against employees in regard to their hire, tenure, and 
other terms and conditions of employment to encourage 
membership in UDEM Local 1901 and its sub-locals and 
thereby they violated and are violating Sections 8 (a) (1) 
and (3) of the Act. 


Xx. 


The acts described above in paragraphs V and VI and 
each of them constitute unfair labor practices affecting 
commerce within the meaning of Sections 8 (a) (1), (2) and 
(3), Section 2, subsections (6) and (7) of the Act. 


XI. 


The activities of the Respondents Puerto Rico Steam- 
ship Association and of its member companies, Bull Insu- 
lar Line, Inc., Waterman Steamship Corporation of P.R., 
Alcoa Steamship Co. Inc., and Lykes Lines Agency, Inc. 
described above in paragraphs V and VI oceurring in con- 
nection with the operations of said companies described 
above in paragraph II, have a close, intimate and sub- 
stantial relation to trade, traffic and commerce among the 
several states and territories of the United States and tend 
to lead to labor disputes burdening and obstructing com- 
merce and the free flow of commerce. 


Nortce or Hearinc anv OxpER CoNSOLIDATING CasEs 


PLEASE TAKE NOTICE that on the 2nd day of March, 1959, 
at the 5th Floor, Credito y Ahorro Poncefio Building, Stop 
17, Ponce de Leon Ave., Santurce, P.R. at 10:00 am., a 
hearing will be conducted before a duly designated Trial 
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Examiner of the National Labor Relations Board on the 
allegations set forth in the above complaint, at which time 
and place you will have the right to appear in person or 
otherwise, and give testimony. 


Ir is HEREBY ORDERED, pursuant to Section 102.33 (b) of 
the National Labor Relations Board’s Rules and Regula- 
tions, Series 7, that these cases be, and they hereby are, 
consolidated. 


You are further notified, that pursuant to Sections 
102.20 and 102.21 of the Board’s Rules and Regulations, 
you shall file with the undersigned Regional Director, an 
original and four (4) copies of an Answer which admits, 
denies or explains each allegation of the annexed com- 
plaint, within ten (10) days from the service of said com- 
plaint upon you, and that unless you do so, all of the 
allegations of said complaint shall be deemed to be ad- 
mitted to be true and may be so found by the Board. 


Wuererors, the General Counsel of the National Labor 
Relations Board on behalf of the Board issues this Com- 
plaint, Order Consolidating Cases and Notice of hearing 
on this 28th day of November 1958 against Puerto Rico 
Steamship Association and its member companies, Bull 
Insular Line, Inc., Waterman Steamship Corporation of 
P.R., Aleoa Steamship Co. Inc., and Lykes Lines Agency, 
Ine., the Respondents herein. 


S/ Raymonp J. Compton 
Regional Director 


112a 


Answer to the Complaint 


UNITED STATES OF AMERICA 
Berore Tue Nationa Lasor Rexations Boarp 
247Hn REGION 


— 


[Same Trrtz] 


——_——  ——— 


Now comes Respondents herein, Puerto Rico Steam- 
ship Association, Bull Insular Line, Inc., Waterman Steam- 
ship Corporation of P. R., Alcoa Steamship Co. Inc., 
Lykes Lines Agency, Inc., F. Benitez Rexach, Inc., Pier 3, 
Inc., Insular Dock Company, Pyramid Dock Co., Inc., 
and San Antonio Company, and in answer to the com- 
plaint respectfully allege and pray: 


I. Admit the allegations of paragraph I of the com- 
plaint. 


II. (1) Admit the allegations of subsection 1 of para- 
graph II of the complaint and further allege that the 
Puerto Rico Steamship Association is an association which 
exists solely for the purposes of collective bargaining in 
behalf of its member companies, and is not an employer. 


(2) Bull Insular Line, Inc., Waterman Steamship Cor- 
poration of P. R., and Alcoa Steamship Co., Inc., admit 
the allegations contained in paragraph II, subsection 2 
of the complaint. 


(3) F. Benitez Rexach, Pier 3, Inc., Insular Dock Co., 
Pyramid Dock Co. Inc. and San Antonio Co. deny the 
allegations contained in paragraph II, subsection 3 of 
the complaint. 
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II. Bull Insular Line, Inc., Waterman Steamship 
Corporation of P. R., Aleoa Steamship Co. Inc. and 
Lykes Lines Agency, Inc., admit the allegations of para- 
graph III of the complaint. 


Puerto Rico Steamship Association, F. Benitez Rexach, 
Pier 3, Inec., Insular Dock Co., Pyramid Dock Co. Ine. 
and San Antonio Co., deny the allegations of paragraph 
III of the complaint. 


IV. The appearing respondents deny that they have 
any knowledge or information thereof to form a belief 
as to the allegations contained in paragraph IV of the 
complaint. 


V. The respondents, with the exception of the Puerto 
Rico Steamship Association, admit the allegations con- 
tained in paragraph V, subsections 1 and 2 of the com- 
plaint. 


VI. (1) Deny the allegations contained in paragraph 
VI of the complaint, subsection 1. 


(2) Admit the allegations contained in paragraph VI, 
subsection 2 of the complaint. 


(3) Deny the allegations contained in paragraph VI, 
subsection 3 of the complaint. 


VII. Deny the allegations contained in paragraph VII 
of the complaint. 


VIII. Deny the allegations contained in paragraph VIII 
of the complaint. 


IX. Deny the allegations contained in paragraph IX 
of the complaint. 


X. Deny the allegations contained in paragraph X 
of the complaint. 
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XI. Deny the allegations contained in paragraph XI 
of the complaint. 


Specuat DEFrenses 


1. The appearing respondents did not agree to give 
preference to members of Union de Empleados de Muelles 
de Puerto Rico Local 1901, in the selection of employees, 
but even if they did so in practice such agreement has 
not been maintained in effect nor was it applied or en- 
forced by the appearing respondents and the Union. 


2. The complaint does not allege facts sufficient to 
constitute a cause of action against the appearing re- 
spondents. 


3. The appearing respondents have not committed any 
unfair Labor Practice. 


San Juan, Puerto Rico, this 12th day of December, 
1958. 
Harrzett, Fernanvez & Novas 
Jatme Preras, JR. 
Attorneys for Respondents 
Banco Popular Building 
Ninth Floor—Office #908 
Tetuan 206 
San Juan, Puerto Rico 


CertiFicaTe oF Service By Maw 


Copies of this Answer to the Complaint have been sent 
on this same date, by regular mail, to Union de Em- 
pleados de Muelles de Puerto Rico, Local 1901, Santurce, 
Puerto Rico (Valdes St. 104) and to Vincent M. Rotolo, 
Esq., attorney for the National Labor Relations Board, 
24th Region, Box 9176, Santurce, P. R. 


San Juan, Puerto Rico, this 12th day of December, 
1958. 
Jame Preras, JR. 
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Amendment to Collective Agreement 


THERE APPEARS, on the one part: Tae Bui Ixsv- 
uaz Ling, Inc., F. Benrrez Rexace Inc., Pres 3, Inc., THe 
Insuzar Docx Co., Pyramm Docxr Co., Inc., Sax Anron10 
Co., Waterman Dock Co., Ixc. Aucoa Sreamsurr Co., Inc., 
Lyxes Lines Acency Inc., represented in this act by the 
Puerto Rico SreaMsur Association, hereinafter called 
“The Companies’’, and on the second part, Taz Pusrto 
Rico Dock Worxers Union (Union de Empleades de 
Muelles de Puerto Rico), Local #1901, (IBL-AFL-CIO), 
represented in this act by its authorized officials, hereinafter 
called ‘‘The Union’? and by the present, pecLaRE: 


1. That the parties signed a Collective Agreement on 
October 3, 1958 which parties now want to amend, 
and to the effect agree on the following: 


To amend the present Collective Agreement elimi- 
nating from it clause ‘“‘D’’ of Article II (Union 
Shop), which reads as follows: 


Articte [I—Letter D: 


‘‘The Companies will give preference in employment 
to members of the Union when available and quali- 
fied, but will reserve the right of selection without 
discrimination for reasons of membership or non 
membership in the Union’’. 


So AcrzEp sy the parties, in San Juan, Puerto Rico, 
today December 5, 1958. 


Union pE EMPLEADOS DE Puerto Rico SreamsHr 
Mvetues ve P. R. Loan Association 

#1901 (IBL-AFL-CIO) 

(signed) Rafael Berries (Signed) Jaime Pieras Jr., 
(signed) Guillermo Cid Esq. 


Certified true copy: Luis Lizarribar, Acting President, 
PRSSA 
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COLLECTIVE AGREEMENT 
Trere APPEAR: 


Parry or THE Fimsr Part, The Bull Insular Line, Inc.; 
F. Benitez Rexach, Inc.; Pier 3, Ine.; The Insular Dock 
Co.; Pyramid Dock Co., Ine.; San Antonio Company; 
Waterman Steamship Corporation of P. R.; Aleoa Steam- 
ship Co., Inc. and Lykes Lines Agency, Inc., represented in 
this act by the Puerto Rico Steamship Association, herein- 
after called ‘‘The Companies’’, and 


Parry oF THE SECOND Parr, The Puerto Rico Dock Work- 
ers Union (Unién de Empleados de Muelles de Puerto Rico), 
Local +1901 (I.B.L.-AFL-CI0), represented in this act by 
its authorized officials, hereinafter called ‘‘the Union’’. 


PREAMBLE 


The contracting parties having the purpose of preserv- 
ing industrial peace, promote working efficiency and cordial 
and harmonious relations between them for the benefit of 
their mutual interests and of the interests of the community, 
have agreed to bargain collectively with respect to wages, 
hours and other working conditions and promising to per- 
form and abide strictly by everything agreed to, 


Herer AGREE 
ARTICLE I 


Recocnirion oF THE UNION 


A. The Companies recognize the Union as @ bona-fide 
labor organization and accept it as the representative of 
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the workers employed by them in all the ports of Puerto 
Rico and included in the Unit which is hereinafter de- 
seribed, to bargain collectively with respect to wages, 
hours and other working conditions which arise from the 
work. 


B. The Contracting Unit covered by this collective 
agreement will be constituted by the workers employed in, 
and/or as follows: 


1. Receiving and Delivery of Cargo 
Timekeeper and Paymaster—Timekeeper 


Dock Janitors 


Pw p 


Dock Messengers 
Maintenance Personnel 
Doormen 

Launch Operators 
Sailmakers and assistants 
Tally Clerks 


5. 
6. 
7. 
8. 
9. 


It is understood that the different workers included in 
the foregoing classifications are found listed in detail in 
Article XIV regarding wages. 


Excluded from the Contracting Unit are executives, ad- 
ministrative employees, professional and supervisory em- 
ployees, foremen and watchmen. 


C. Any new work classification comprised in the Con- 
tracting Unit but not specifically mentioned therein, will be 
included immediately in said Contracting Unit. 


D. Seniority of employees covered by this agreement 
shall be maintained regardless of the work to which they 
are assigned or had been assigned. 
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E. During the life of this agreement, the Companies 
will not sub-contract with independent parties the work 
inherent and covered in the classifications mentioned in 
Article I-B of this contract. 


It is clearly understood between the parties that those 
Companies who own their docks and in reference to main- 
tenance employees, they may only sub-contract that work 
which clearly is not within the ability and the capability of 
the maintenance employees. 


F. Incase mechanized ships (trailer ships) are brought 
to P. R. by any of the Companies, the Companies shall 
negotiate with the UDEM all phases of the operations ex- 
cept loading and unloading which is under contract with 
the U.T.M. 


ARTICLE II 
Uniow SHor 


A. To remain in the employment of the Companies it 
will be required of new employees to become members of 
the Union 30 days after the date of employment, if the 
management does not have reason to believe that (1) the 
affiliation is not available for the new employee on the 
same terms and conditions generally applicable to all other 
Union members and (2) that the right to membership in 
the Union was not denied to him, nor was he expelled from 
the Union for reasons other than not being up to date in 
the payment of dues or initiation fees required of all em- 
ployees to acquire and retain Union membership. 


B. The Companies will decide the number of workers 
they need for their operations, taking into consideration 
their seniority and efficiency. 


With reference to the ports of Ponce and Mayaguez, 
a study shall be carried out by the Companies and the Union 
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and they shall mutually agree on the selection of personnel 
for those ports. 


C. The Companies will make available to all new em- 
ployees a copy of this agreement and will supply them with 
information that the Union is recognized by the National 
Labor Relations Board as the sole bargaining agent for 
contracting collectively with the Companies as is stipulated 
in Article I, paragraph A. 


D. The Companies will give preference in employment 
to members of the Union when available and qualified, but 
will reserve the right of selection without discrimination 
for reasons of membership or non membership in the 
Union. 


ARTICLE III 


Worxixe Hours 


The regular working hours for the various classifica- 
tions established in Article I of this agreement will be as 
follows: 


A. For the personnel employed in the operations of 
receiving and delivery of cargo, dock messengers and door- 
men, from 8:00 AM to 12:00 N and from 1:00 PM to 5:00 
PM. 


B. Timekeeper, paymaster-timekeeper and assistant 
paymasters: from 7:00 AM to 12:00 Noon; 1:00 PM to 4:00 
PM; 4:00 PM to 6:00 PM; 7:00 PM to 11:00 PM, and 12:00 
midnight to 6:00 AM. 


C. Janitors, Tally Clerks, Dock Hands and Dock Jami- 
tors: For this personnel the regular working hours will 
be from 7:00 AM to 12:00 Noon and from 1:00 PM to 4:00 
PM. 
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D. Maintenance Personnel, Sailmakers and Helpers: 
The regular working hours for the various companies will 
be as follows: 


1. Bull Insular Line, Inc.: 


From To From To 
Monday, ) 
Tuesday, ) 
Wednesday, ) 7:00AM 12Noon 1:00PM 4:00 PM 
Thursday & ) 
Friday ) 
Saturday 8:00AM 12Noon 
2. Waterman Steamship Corporation of P. R.: 
From To From To 
7:00AM 12Noon 1:00PM 5:00 PM 
3. Lykes Lines Agency, Ine.: 


Monday 8:00AM 12Noon 1:00PM 5 :00 PM 
Tuesday to 

Friday 8:00AM 12Noon 1:00PM 5 :00 PM 
Saturday 8:00AM 12Noon 


4. Alcoa Steamship Co.: 


8:00 AM 12Noon 1:00PM 5:00PM 


EB. Launch Operators: The regular working hours for 
launch operators will be from 8:00 AM to 12:00 Noon and 
from 1:00 PM to 5:00 PM. 


F. Gvuaraxties: All members of the bargaining unit 
shall be guaranteed in the period 8:00 AM to 12 Noon— 
four (4) hours. In the period 1:00 PM to 5:00 PM—four 
(4) hours, except those employees who begin work at 7:00 
AM. Those employees shall be guaranteed 5 hours in the 
period 7:00 AM to 42 Noon and in the period 1:00 PM to 
4:00 PM—3 hours. 
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In the shift 7:00 PM to 11:00 PM—4 hours. 

In the shift 12:00 MN to 6:00 AM—6 hour. The hours 
physically worked shall appear on the payroll and fringe 
benefits will be paid on the basis of the actual hours worked. 


G. Whenever it may be necessary to increase the num- 
ber of employees within any one of the classifications es- 
tablished in the article concerning salaries, after the work 
has been commenced by such classification, the Companies 
will credit to any extra personnel used the same hours as if 
they had started at the same time the regular employees 
started, if before 12 Noon and from 1:00 PM on if after 
1:00 PM. Entering in the payroll the hours physically 
worked. 


ARTICLE IV 


Hoimays 


A. The following will be considered as holidays with 
regard to pay as established in this agreement: Sundays; 
those days so designated by the Puerto Rico Legislature 
and/or by the Congress of the United States, by Presiden- 
tial Proclamation and those designated as follows: 


January Ist New Year 

January 6th Three Kings Day 
January 11th De Hostos Birthday 
February 22nd Washington’s Birthday 
March 22nd Abolition of Slavery 
April (movable) Good Friday 

April 16th José De Diego’s Birthday 
May 30th Decoration Day 

July 4th Independence Day 

July 17th Luis Mufioz Rivera’s Birthday 
July 25th Constitution Day 

July 27th Barbosa’s Birthday 
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September (1st Monday) Labor Day 

October 12th Discovery of America 
November (movable) General Elections 
November 11th Armistice Day 

November 19th Discovery of Puerto Rico 
November (movable) Thanksgiving Day 
December 25th Christmas Day 


B. In accordance with the provisions of Section 387 of 
the Political Code of the Commonwealth of Puerto Rico; 
whenever any of the above mentioned holidays fall on a 
Sunday, the following day will be considered as a holiday. 


ARTICLE V 


Vacations 


A. The employees on an hourly basis, covered by this 
agreement, who fulfill the following conditions, will have 
the right to vacations each year: 


1. One week with advance pay equal to 40 regular 
hours of work to those who have worked not less than 700 
hours and not more than 1,249 hours with each company 
during the preceding calendar year. 


2. Two weeks with advance pay equal to 80 regular 
hours of work to those who have worked not less than 1,250 
hours with each company during the preceding calendar 
year. 


B. Provided that the Company will also grant the vaca- 
tion rights to those employees covered by this agreement 
who in the future will resign their jobs and also to those 
who may pass to occupy remunerative positions in the 
Union, or when by mutual agreement of the Union and the 
Company it is so agreed, if they have worked the hours 
specified in paragraphs (1) and (2) immediately preceding. 
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C. The Company will supply to the Union every year 
a list of the employees with right to vacation or sick leave. 


D. It is mutually agreed that the elaboration of a vaca- 
tion program is a right and privilege of management subject 
to the reasonability of such program. 


E. The Companies in mutual agreement with the Union 
will grant three months leave without pay. This leave will 
not affect the employee’s relations or seniority which he 
may have with the Company. 


F. Those employees who do not qualify for vacation or 
sick leave in accordance with Articles V and VI of the 
agreement, the Companies shall pay in lieu of both vaca- 
tion and sick leave a sum of money equivalent to 5 cents 
per hour for all hours worked up to 699 hours. This amount 
shall be paid after having completed one calendar year 
of work and in the event of dismissal or resignation, it 
is agreed that such payment will be made upon dismissal 
or resignation. 


G. If upon requirement of the Company, an employee 
is not able to use the right to vacations, such vacations 
will be carried over for the next year, provided that vaca- 
tion time will not be accumulated for more than two years; 
it being further understood that the right for vacation 
accumulated for the second year mentioned in this para- 
graph, will not expire at the termination of the collective 
agreement. 


ARTICLE VI 


Sick Leave 


A. The right to sick leave will be enjoyed every year 
by those employees on an hourly basis who are covered by 
this contract and who in the future will comply with the 
following conditions: 
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1. One week with pay equal to 40 hours (regular) of 
salary to those who have worked not less than 700 hours 
and not more than 1,249 hours with each company during 
the preceding calendar year. 


2. Two weeks with pay equal to 80 regular hours of 
salary to those who have worked not less than 1,250 hours 
with each Company during the preceding calendar year. 


B. The Company in agreement with the Union will also 
grant sick leave to those employees covered by this agree- 
ment who may become ill and be kept from work, if those 
employees have worked the hours specified in paragraphs 
(1) and (2) above, during the year. 


C. Whenever an employee who has the right to leave 
of illness, requests sick leave, he will be required to show 
a medical certificate proving that his sickness has lasted 
more than 2% days and that it was not due to an inten- 
tional injury or by trying to work while in a state of 
drunkness. 


D. In the case that an employee covered by this agree- 
ment, and who has the right to sick leave according to this 
article, did not become sick during the first year of this 
agreement, sick leave will be accumulated for the second 
year only, providing that a weekly medical certificate will 
be submitted specifying dates and diagnosis of the em- 
ployees, it being further understood that the right to sick 
leave accumulated for the second year mentioned in this 
paragraph, shall not expire with the expiration of the 
collective agreement. 


ARTICLE VII 


Leave ror Union OFFICIALs 


A. The Company will grant to officials who come to 
oceupy remunerative positions in the Union, unlimited leave 


125a 
UDEM Collective Agreement 


without pay, and the Company likewise agrees to restore to 
his prior employment said employee, without impairment 
of his seniority rights. 


ARTICLE VIII 


Worxixe Conpirioxs 


1. The Union shall have the right to name a delegate on 
each pier and the Company will give him official recogni- 
tion. Said delegate shall have the duty of seeing that the 
Company as well as the personnel covered by this collective 
agreement comply with their respective obligations. If 
in the course of the work any dispute or controversy should 
arise, the delegate (without interrupting the work) will 
discuss the matter with his immediate superior who is on 
the dock. If the matter cannot be settled then it shall be 
referred by the delegate to the Union so that it may there- 
after be submitted to the complaint and grievance pro- 
cedure established in this collective agreement. 

The conditions of employment of the delegates shall be 
exactly the same as those of all the other workers covered 
by this Collective Agreement and the former shall enjoy 
no privileges whatsoever by reason of being delegates. 


2. The Union and its members will not sanction any 
incompetence in the work of the employees covered by this 
agreement, non-authorized stoppages, shirking work, thefts 
or malicious damage to cargo. The fact that any of the 
above acts was committed will be sufficient cause for dis- 
missal. Providing that if the Union member considers 
himself innocent, he may take his case to a Grievance 
Committee. Every employee will also cooperate in main- 
taining order, discipline and the protection of the cargo 
and all company property. 


3. The Union will notify the Companies not less than 
48 hours before the calling of an assembly. 
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If it may become necessary to postpone the assembly, 
due to work, the Union will prolong the period for 48 hours 
more, without being obligated to grant further postpone- 
ments. 


4. The Company has the right to dismiss from work any 
employee covered by this agreement, who does not have 
the capability and qualities needed to carry out the work 
assigned to him. The employee can appeal to the Union 
officials for direct negotiation. 


5. Without reflection or duplication of benefits granted, 
the Companies will continue to grant, during the operation 
of this contract, those benefits and privileges that have 
been granted up to the present time, to all employees on 
a fixed salary basis covered by this contract. 


6. The Companies will provide, free of charge, a cap 
with Company insignia for all doormen employed by the 
Company. Doormen have the obligation of reporting to 
work properly dressed, having the right of reporting with 
an attire suitable to his economic status. The use of 
khaki shirt and trousers will be preferred. 


7. The Companies will assign personnel on an hourly 
basis the day before they will begin work. 


8. The seniority of any employee covered by this con- 
tract will be maintained by the Companies as to date, if 
the employee maintains good efficiency and obeys the rules 
and conditions specified in the contract. 


9. Whenever the Company imposes any penalty or 
takes any disciplinary action with regard to any of the 
employees covered by this contract, or an employee is 
suspended from office for a definite period, the Company 
will notify the Union, in writing, stating the reasons behind 
the action taken. 
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10. In the event of accident during the work, the Com- 
panies shall take the necessary steps for the immediate 
transfer of the worker to a hospital or clinic. The Com- 
panies shall have a canvas stretcher available at all times 
to facilitate the transfer of the injured workers, it being 
understood that in the event that the employee cannot return 
to work by order of the doctor, the Companies will pay 
for the full shift at the rate of pay he was earning when 
the accident occurred. 


11. When any employee covered by this contract has 
to appear before a Court of Justice as a witness in the 
defense of the company’s interests, the Company will pay 
that employee the eight regular hours for every day so 
employed. The employee is compelled to report to work 
after appearing before the Court. 


12. If when protecting the property of the Company 
under his care, an employee is victim of an agression, while 
at work, and as a result of that agression he is not able 
to continue working for a period of time, the Company will 
pay him on a basis of his regular wage for the work day 
equivalent to five regular shifts upon the termination of 
the seven succeeding days during which the State Insurance 
Fund does not pay him compensation. While he is receiv- 
ing medical treatment from the State Insurance, the Com- 
pany will pay him the difference between five regular shifts 
and the per diem paid to him by the State Insurance Fund, 
it being understood that the enjoyment of this compensa- 
tion shall not affect the right of the employee to sick leave 
or vacation. 


13. The Companies will see to it that the health of their 
employees is not affected due to the performance of the 
work which they do. 

The Companies will continue to provide rubber boots, 
gloves and masks for sweepers as done at present. 
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14. The Bull Insular Line, Inc. will advance every 
Tuesday to their employees % of the wages earned up to 
that day. The Company will provide the rules for making 
the above mentioned advance payments. 


15. The Companies will provide in each dock prop- 
erty of the Companies, sanitary equipment as stipulated 
by the rules of the Health Department and also electric 
water coolers. 


16. The Companies will keep clocks in conspicuous 
places in the docks. 


17. The Companies will have First Aid equipment 
in every dock. 


18. Pay-day will be on Friday at 5:00 P.M., except 
when not humanly possible. 


19. It is a management prerogative of the Companies 
the way in which the work is to be conducted, the fixing 
of standards and formulation of rules of work; however, 
if the Companies enforce a rule which according to them 
is not in controversy with the agreement, but the Union 
considers it is conflictive with the terms and conditions 
of the contract, said rule shall be discussed between the 
parties so as to correct any possible deficiency or dis- 
crimination, it being understood that no mechanized sys- 
tems be introduced which are not presently in use, without 
prior discussion with the Union. 


90. The Companies will continue to keep the docks, 
which are the property of the Companies, in good working 
and clean condition, for the health of the employees. 
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21. Whenever operations are scheduled for the Puerto 
Nuevo docks, the Companies will supply means of trans- 
portation to the employees assigned there. 


22. The Companies will not require any employee 
covered by this agreement to transport money from a 
bank or from pier to pier. 


23. The tally clerks employed by the Company in the 
port of San Juan, at the Company’s discretion for tally- 
ing cargo, will tally and count the cargo of each sling load 
of their own hatch, providing that in certain circumstances 
they can handle two hooks. 


24. The checkers will check one or more trucks at the 
same time keeping a count of merchandise of each one. 

When delivering cargo which is difficult to check because 
of the nature of the cargo, size of packages and difference 
of markings and products, ete., the checkers will attend 
only one truck at a time. 

The same practices as to date will be followed in the 
delivery of cargo which is out of the warehouse or in the 
open. 


25. The Companies will take disciplinary action when- 
ever an employee remains absent from work for a period 
of 15 days or more without justification. Except when on 
leave or with the special permission of the Company, with- 
out prejudice that employee may appeal to the Grievance 
Committee. 


25A. After a man has worked 800 hours or more during 
a calendar year with any one company, he will be added 
to the list of employees from which men are selected for 
employment. Any person added to the list and is selected 
to work and does not report three consecutive weeks, the 
Company will eliminate him from the list. 
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26. The Union agrees that during the period of time 
that this contract is in force, or during any period of nego- 
tiation, there will be no strikes or work stoppages, nor 
picketing authorized by the Union, or boycotts, for any 
reason whatsoever. The Union also agrees that if any 
employee or group of employees, members of the Union, 
engages in any of the acts before mentioned, such viola- 
tion will be justification for their dismissal from work. 
The Union also agrees to dismiss from the Union such 
employees, as far as it is consistent with the law. 


ARTICLE IX 


Cueck OFF 


From the first weekly payment earned by them each 
month, the Companies will deduct from the employees of 


the Companies covered by this contract who are members 
of the Union, who so authorize in advance in writing, the 
monthly dues appearing in said authorization which they 
are pledged to contribute to the Union, and to deliver the 
total amount of the deductions to the person authorized by 
the Union in writing. The Union will notify the Com- 
panies in writing that the custody of the Union funds is 
covered by a surety bond. 

At the ports of Ponce and Mayaguez, the Companies 
shall deduct the dues corresponding to UDEM and to the 
Local as per authorization signed by the employees which 
shall be delivered to the Companies. 


ARTICLE X 


Wexrare Funp 


A. It is hereby agreed that the Companies and the 
Union shall create a Welfare Fund (Trust Fund) herein- 
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after called ‘‘the Fund” for the workers employed by the 
Companies on fixed salary and hourly wages as designated 
in the section of this agreement on Union Recognition, in 
accordance with the following clauses and stipulations: 


(a) The Companies shall pay to the Fund the sum of 
eleven (11) cents for each hour worked by each one of the 
aforementioned workers. The Companies shall not make 
any deductions from the wages of the employees for this 
purpose. The Companies will make the payments to the 
Fund quarterly. 


(b) With charge against the Fund and for the benefit 
of all the employees included in the Contracting Unit, a 
program of benefits shall be established which shall include: 


1. Medical services and hospitalization, including medi- 
cines, for the employees as well as for their dependents. 


2. Life Insurance. 


3. Compensation for illness or accident outside of work. 


It is hereby understood and agreed that those Com- 
panies who are not members of the Puerto Rico Steamship 
Association, and who accept or may accept in the future 
the terms and conditions of this agreement, shall pay two 
(2) cents additional for each hour worked by each one of 
the workers employed by said Companies. 

The Board, which is hereinafter created to administer 
the Fund, shall determine in line with the economic status 
of the Fund, the order in which the aforementioned benefits 
are to be granted, it being understood that priority will be 
given to the medical service and hospitalization. Once 
the detailed method of granting these benefits has been 
established by the Board, it will be made to form a part 
of this agreement. 
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No worker shall have the right to receive the benefits 
heretofore indicated when his sickness or injury is the 
result of improper and immoral conduct. 


(c) The Welfare Fund shall be administered by & 
Board composed of two representatives of the Union and 
two representaives of the Companies. In the event that 
any dispute or controversy should arise in the adminis- 
tration of the Fund, as to which the aforementioned repre- 
sentatives cannot reach an agreement, the Union and the 
Company, by mutual agreement, shall select a neutral mem- 
ber to decide such dispute or controversy. 

The Board hereby created shall be called the U.D.B.M. 
Welfare Fund Trust (Sindicatura Fondo de Bienestar 
U.D.E.M.). 


(a) The Board shall determine and authorize the neces- 
sary administrative expenses for the study and operation 
of the various programs and shall also have the power to 
contract the services and the personnel necessary for such 
study and operation. Said expenses shall be covered from 
the moneys contributed to the Fund. 


(e) The Board shall have the power to promulgate 
rules necessary for the administration of the Fund, the 
operation of the programs and for the proper internal fune- 
tioning of the Board. 


(f) The Board shall order the making of an annual 
audit of the Fund and shall render a report to the Union 
and to the Companies. 


B. In the implementation and administration of this 
Fund created for the benefit of the workers, the parties 
shall observe all the applicable Federal and Insular Laws. 


C. Any delay in the initiation of this Fund shall not 
furnish ground for strike or lock-out and any controversy 
or questions relative to the Fund shall not be the object of 
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arbitration, but for the solution thereof the procedure 
provided by law shall be followed. 


D. The Union and the Companies agree that the Fund 
created by virtue of this Article shall not be dissolved by 
the expiration of the agreement. 


The funds contributed by each Company shall be de- 
voted solely and exclusively for the benefit of their own 
employees. 


ARTICLE XI 
Pension Piaw 


The establishment of a joint pension plan for the em- 
ployees covered by this agreement between the Puerto Rico 
Steamship Association and the Unién de Empleados de 
Muelles, is agreed to in principle, the details of which are 
to be developed by a Joint Committee of the Employers and 
the Union, under the following conditions: 


1. The employers are to contribute a total of ten (10) 
cents per hour commencing October 1, 1958. 


2. No change is to be made in the hourly rate to be 
contributed by the employers for a period of 3 years, during 
which period of time each of the parties agree to waive its 
rights to bargain with respect to the Plan and further 
agrees not to resort to a strike, lockout or other economic 
force to change or add to the Plan. 


3. The Plan shall be governed, construed and adminis- 
tered in accordance with the laws of Puerto Rico and of 
the United States now in force and all questions pertaining 
to it shall be determined in accordance with those laws and 
any laws which may be enacted in the future. 
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ARTICLE XII 
Curistmas Funp 


The Companies shall pay to the Board created by the 
article on Welfare Fund, the sum of twelve (12) cents for 
each hour worked by the personnel covered by this agree- 
ment to create a fund which will be designated as the 
“Christmas Fund’’. 

With charge against said Fund, the aforementioned 
Board shall pay once a year (between December 14 and 
December 24) to each one of the employees covered by this 
agreement, the sum accumulated by each employee up to 
November 30th of each year. 


ARTICLE XIII 
ARBITRATION COMMITTEE 


A. In the event of any incident, dispute, controversy 
or claim with respect to the interpretation of this agree- 
ment, the Union or the Companies, thru its authorized rep- 
resentatives, shall immediately submit the matter in con- 
troversy to an authorized representative of the Companies. 
In the event the matter should not be settled satisfactorily 
within 48 hours (Sundays and Saturdays excluded) after 
having been submitted by the Union to the Company, the 
same shall be submitted to an Arbitration Committee which 
is hereby created, composed of five members, two repre- 
senting the Union and two representing the Company, none 
of them being lawyers. The fifth member shall be named 
by mutual agreement by the representatives of the Union 
and the Company. Should the parties fail to agree, the 
fifth member shall be one of the official arbitrators of the 
Insular Department of Labor, or one named by the Honora- 
ple Secretary of Labor of Puerto Rico. 
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B. Should several disputes or controversies be pending 
at the same time, priority shall be given to disputes or 
controversies involving suspensions or other disciplinary 
action. 


ARTICLE XIV 
‘Waces 


A. During the period of time in which this agreement 
is in force, the Companies will pay their employees the 
wage scales below stipulated: 
10/1/1958 10/1/1959 10/1/1960 
to 9/30, to 9/30, to 9/30, 
959 1960 1961 
Bull Insular Line, Inc. and 
affiliated companies: 


Recervine anp Detivery or Carco 


Extra Hrs. 
Hrs. in excess 


Pier Stowage Inspector } Reg. Hrs, 


Sugar Pier Clerks 
| Delivery Clerks 


Crib Inspector 
Office—Window 


Receiving Clerk 


of 8 

Meal Hrs.: 
12 N-1 PM 
Others 


) 
) 
Stamping—Utility } 
Gateman—Tally Clerk ) 


MESSENGERS 
Reg. Hrs. 
Extra Hrs & in 
excess of 8 
Meal Hrs. 
TIMEKEEPERS—PAYMASTERS 


Regular Hours 
Shift 1 
Shift 2 
Shift 3 
Sundays ¢ Holidays 
Shifts 1, 2 and 3 
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10/1/1958 10/1/ 1959 10/1/1960 
to 9/30, to 9/30, to 9/30, 
1959 1960 1961 
Meal Hours: 


Regular days: 


Shift 1 4.09 
Shift 2 4.33 
Shift 3 : 
Holidays: 
Shifts 1, 2 and 3 
Weexty Sauary Basis 
Mechanic ) Weekly salary 
Sail-maker ) Meal Hours 
Extra Hours 


~~ 
$2 69 00 


Bek Ses 
x 


a | 
pogo 


Carpenter - Weekly Salary 
Meal Hours 
Extra Hours 


Weekly Salary 


a 


I 


Hlectrician 


) 
Assistant } Meal Hours 


=~ 
oe 
ao 


Carpenter Extra Hours 


Dock Hand - Weekly Salary 
Meal Hours 
Extra Hours 


Clerk in Charge of 

Receiving Sugar - Weekly Salary 
Meal Hours 
Extra Hours 


S pwr 
RS 


Bes 


2 
Ne 


PS] 
ees 


Hovriy Sanary Basis 
Mechanic 5 ) 
Blacksmith ) Re 

gular Hours 
Carpenter ) {eal Hours 


Welder 7 
Tin Smith ) Extra Hours 


Sail-Maker ) 


Asst. Mechanic ) 
tot Metee } eas 
Asst, Sail Maker } Extra Hours 


poge 
Asa 
a 


Craft Asst. 
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Painters - 


10/1/1958 
to 9/30, 


10/1/195 
/ 30, 


to 9/30, 
1960 


Regular Hours 


Meal Hours 
Extra Hours 


Oiler ) 
* Laborer ) 
, Janitor ) 

Seaman ) 


Launch Pilot - 


* Electricians - 


» 


Regular Hours 
Meal Hours 
Extra Hours 


Regular Hours 
Meal Hours 
Extra Hours 
Regular Hours 
Meal Hours 
Extra Hours 


8S 
oO 


qo 


NOPNHE we 
ip 
BLEED 


Atcoa Sreamsuie Company: 


Classification 
* Checkers: 


Delivery Clerks ) 
Office Window & ) 
Stamping Clerk 
Receiving Clerk 
Gateman 

Tally Clerks 


MecHanic +) 
SrorEKEEPER ) 


Reg. Hrs. 

Extra Hrs. 
Overtime Hrs. 
Meal Hrs. 

12 N-1 PM 
Meal Hrs. others 
than above 


Regular Hours 
Extra & Over- 


time Hrs. 
Meal Hours 


Assr. Mzcwanic ) 
CARPENTER ) 
SaILMAKER ) 


Dock Hanns ) 


Reg. Hrs. 
Ext. & Over- 
time Hrs. 
Meal Hours 
Reg. Hours 
Ext. & Over- 
time Hrs. 
Meal Hours 


10/1/1960 
to 9/30, 
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10/1/1958 10/1/1959 10/1/1960 
to. 9/30, to 9/30, to 9/30, 
1959 1960 1961 af 
(1) TreKEEPER- Base Weekly 
PayMASTER Salary 83.20 87.20 91.20 
Overtime Hrs. 3.18 3.33 3.48 
Meal Hours 4.23 4.43 4.63 
(2) TrmMEKEEPER- Base Weekly ° 
PayMASTER Salary 78.20 82.20 86.20 
Overtime Hrs. 2.991%, 3.14% 3.2914 * 
Meal Hours 3.98 4.18 4,38 


Warerman Sreamsuip Corporation oF P.R.: 
‘Personnel in Charge Receiving and Delivery of Cargo: 


Delivery Clerk 
Receiving Clerk 

Utility Clerk 

Cargo Inspector Ashore 
Window Stamping & 

__ Utility Clerk 
‘Commodity Clerk 


Reg. Hrs. 
Ext. Hrs. 
Hrs. in excess 


Meal Hrs. : 
12N-1PM 
Others 


& Utility Clerk 
Pier Stowage Inspector 
Tally Clerks 
Gatemen 
Timekeeper 
Actng. Chief Del. Clerk 


MaInTENANCE: 


First Mechanic ) 
Asst. Mechanic ) 
Blacksmith } 
First Carpenter 
Sailmaker ) 
Asst. Sailmaker } 
) 


) 
) 
) 
) 
) 
Asst. Window & Stamping of 8 
) 
) 
) 
) 
) 


Reg. Hours 
Meal Hours 
Extra Hours & 
in exe. of 8 


Gasoline Expender 


Reg. Hours 
Meal Hours 
Extra Hours & 
in exe. of 8 


Laborers 
Cleaners 
Craft Assistants 
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10/1/1958 10/1/1959 10/1/1960 
to 9/30, to 9/30, to 9/30, 
1959 1960 


Weexty Basis Sauary: 


Crib Inspector 73.09 77.09 
Asst. Paymaster 71.94 75.94 
Delivery Clerk 71.94 75.94 
First Mechanic 69.63 

- First Electrician 63.86 


Lyxes Lines AcEncy, Inc.: 
Recervine & Detivertnc 


Delivery Clerks ) 
Receiving Clerks ) Regular Hours 
Tally Clerks ) Extra Hours 
Utility Clerks ) Meal Hours: 
Commodity Clerks ) 12 N-1 PM 
Gatemen ) Others 
Cargo Inspector } Hours in exe. of 8 
_ Timekeeper 


MatnTENANCE 


Mechanics Reg. Hours 
Carpenters Meal Hours 
Sailmakers Extra Hours 


Laborers Reg. Hours 
Meal Hours 
) Extra Hours 


hogor+ Nooo 
BSE S82 


Empvoyess on A WEEKLY Sauary Basis 


Stamping & Utility ) Salary 
Clerks Meal Hours 
Extra Hours 


Office Clerks Salary 
Meal Hours 
Extra Hours 


=I 


mwoB wad 


BES 3g8 


or 
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10/1/1958 10/1/1959 
to 9/30, to. 9/30, 
1959 1960 
CLASSIFICATION 


Paymaster ) 

Timekeeper ) 

Delivery Clerk ) Regular Hours 
Receiving Clerk ) Extra Hours 
Cargo Inspector Ashore ) Hours over 8 
Stamping Clerk ) Meal Hours: 
Tally Clerk ) 12 N—1 PM 
Gatemen ) Others 

Actg. Chief Delivery ) 

Clerk 


‘MarstenancE—GeEar MEN 


Mechanic ) Regular hours 

Carpenter ) Meal hours 

Sailmaker ) Extra hours and in 
excess of 8 


Gasoline Expender ) Regular Hours 

Laborer ) Meal Hours 

Craft Assistant ) Extra Hours and 
in excess of 8 


TrMEKEEPERS—PAYMASTERS 
Regular Days: 


Shift 1 
Shift 2 
Shift 3 


Holidays and Sundays: 
Shifts 1, 2 and 3 
Meal Hours: 
Shift 1 
Shift 2 
Shift 3 
Sundays and Holidays: 
Shifts 1, 2 and 3 


10/1/1960 
to 9/30, 
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B. Clauses applying to Wage Scales: 


1. The Paymaster Timekeepers will receive the mini- 
mum pay of the hours specified below, worked on the half 
turns, entering in the payroll the hours physically worked: 


From To Hours to be Paid 


7:00 AM 12:00 N 5 
1:00 PM 4:00 PM 3 
2:30 PM 6:00 PM 31% 
7:00 PM 11:30 PM 4% 


This minimum applies only at the initiation of work. 
It does not apply to the termination of work, or for the 
office work connected with the liquidation of a vessel’s 
payroll. 


2. Whenever an employee covered by this contract is 
transferred, within the contracting unit to occupy a position 
of greater remuneration, such employee will receive the 
wages corresponding to the new position. 


3. Checkers employed in the loading or discharging of 
explosives, will receive for the hours so employed $0.11 
additional for each hour over the basic wage. 


4. The employee assigned to the delivery of cargo to 
the vessel when this is loading and discharging, and this 
employee is in charge of preparing the sketch for the cargo 
plan, he will receive $0.10 extra for each hour so engaged 
over the basic salary. 


5. Any hours worked outside of the hours as stipulated 
in this contract, Sundays and holidays, will be paid at extra 
rate (overtime) as fixed in this Contracting Unit. 


6. The Companies will pay the complete meal hour 
after the work has been started, if worked. 
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ARTICLE XV 


This agreement dated the 3rd of October, 1958 will be 
effective the first day of October, 1958, and will continue in 
effect until September 30, 1961. 

In San Juan, Capital of the Commonwealth of Puerto 
Rico. 


Union De Empreanos De Puerto Rico STEAMSHIP 
Mvrttes Dr Puerto Rico, ASSOCIATION 
Locax 1901 
(LB.L.-A-F.L.-C.LO.) 


Chairman, Negotiating 
Committee 


Conciliator 
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San Juan, Puerto Rico 


Puerto Rico Steamship Association 
San Juan, Puerto Rico 


Sirs: 


We have given careful consideration to the request of 
that Association in connection with the retirement of those 
employees who reach retirement age of 65 and who on 
account of such age cannot perform with the efficiency 
desired the duties assigned to them. 

Inasmuch as the Federal Social Security Law permits 
the retirement with a pension of such employees at the 
age of 65, we consider reasonable and approve in principle 
the request of the Association. 

Therefore, when any of the employees covered by the 
agreement signed by us today, shall reach the age of 65, 
and for reason of the age such employee cannot perform 
efficiently the work assigned to him, this will constitute 
a just cause to separate him permanently from his job. 
In such case the Companies shall notify the affected em- 
ployee of his permanent retirement 90 days in advance 
to the effective date of such retirement. 

Likewise, the Companies will cooperate as far as possible 
with such personnel in all steps necessary to qualify and 
receive the benefits of the Federal Social Security Law. 

In addition to the above, the Companies will not object 
that the employees so retired continue receiving the benefits 
established by the UDEM Welfare Fund, provided this 
will not interfere with legislation applicable to the adminis- 
tration of such funds. 


Very truly yours, 


Union vE EMpieapos pE MUELLES DE 
Puerto Rico 
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UNITED STATES COURT OF APPEALS 


For THE District oF CoLUMBIA Crmcvuit 


a 


No. 15474 


Purrro Rico SreaMsHip ASSOCIATION, ETC., ET AL, 
Petitioners, 
v. 


Nationa, Lasor Revations Boarp, 
Respondent. 


Uniow pe EMPLEADOS DE MUELLES DE Puerto Rico, ETC., 
ET AL, 
Intervenors. 


i 


The parties hereby stipulate as follows with respect 
to the issues in this case, the dates for the filing of briefs, 
and the dates for designating and filing the Joint Appendix: 


IssuEs 


1. Whether the collective bargaining agreement dated 
September 30, 1956, and October 3, 1958, contained illegal 
union security and preferential hiring clauses. 


2. If so, whether notwithstanding the aforesaid clauses, 
the Board erred in holding that petitioners committed 
unfair labor practices. 


3. Whether under the circumstances of this case the 
Board abused its discretion in holding that it would 
effectuate the policies of the Act to order the employers 
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(petitioners) to reimburse, in the full amount, their present 
and former employees for any initiation fees, dues, or 
other monies paid the Union (intervenors) under the Sep- 
tember 1956 and October 1958 contracts, for the period 
beginning six months prior to the filing and service of the 
pertinent charge. 


4. If unfair labor practices were in fact committed, 
whether the provisions of the Board’s order directing peti- 
tioners to withdraw recognition from the intervenors and 
cease giving effect to the agreement between them was 
proper under the circumstances. 


5. Whether, in other respects, the Board’s order was 
valid and proper. 


Tue Briers 


Petitioners and intervenors will file their opening briefs 
on or before April 1, 1960. The Board will file its brief 
on or before April 30, 1960. Any reply brief’s will be filed 
on or before May 15, 1960. 


Tue Jornt APPENDIX 


1. The Joint Appendix shall be printed as a separate 
document which shall be prepared by the petitioners and 
which shall be filed on or before March 1, 1960. 


2. The Joint Appendix shall consist of: 


(a) The Board’s decision and order herein with the 
Intermediate Report of the Trial Examiner attached. 


(b) The stenographie transcript of the record in its 
entirety, as requested by petitioners. 


(c) General Counsel’s Exhibits 1-M and 1-N (the com- 
plaint and the answer of the employers). 
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(d) The English translation of the amendment dated 
December 5, 1958 to Paragraph D of Article II of the con- 
tract dated October 3, 1958, Respondents’ (Petitioners’) 
Exhibit 2. 

(e) The agreement between petitioners and intervenors 
dated October 3, 1958, in its entirety, in English. 


(f) This prehearing conference stipulation. 


3. It is agreed that petitioners shall bear the cost of 
printing the Joint Appendix insofar as sub-sections (a) 
and (b) are concerned; that the Board shall bear the cost 
of printing sub-sections (¢), (d), and (f) of said Joint 
Appendix, and the intervenors shall bear the cost of print- 
ing sub-section (e) of said Joint Appendix. 


4. It is further agreed that any party and the Court, 
at or following the hearing in the case, may refer to any 
portion of the original transcript of record or exhibits 
herein which has not been printed to the extent and effect 
as if it had been printed, or otherwise reproduced, it being 
understood that any portions of the record thus referred 
to will be printed in a supplemental Joint Appendix if the 
Court directs the same to be printed. 


Dated this 8th day of February, 1960. 


A. V. CHERBONNIER, 
Counsel for Petitioners. 


Seymour W. MILLER, 
Counsel for Intervenors. 


Marcen Mater PREVOST, 
Assistant General Counsel, 
National Labor Relations Board, 
Washington, D. C. 
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Prehearing Order 
(Filed February 9, 1960) 
UNITED STATES COURT OF APPEALS 


For tHe District or CoLtuMBia Cimcuir 


No. 15,474—September Term, 1959 


[Same Trriz] 


Before: 
Wasuincton, Circuit Judge, 
in Chambers. 


Counsel for the parties in the above-entitled case hav- 


ing submitted their stipulation dated February 8, 1960, 
pursuant to the provisions of Rule 38(k) of the General 
Rules of this Court, and the stipulation having been con- 
sidered, the stipulation is hereby approved, and, it is 


Orverep that the parties shall proceed according to the 
stipulation dated February 8, 1960, and that the stipulation 
and this order shall be printed in the joint appendix. 


Dated: February 9, 1960. 


- BRIEF FOR INTERVENORS 
———_——_—__—_———— 


In THE 


United States Court of Appeals 


For tae Disraict or Conumsr Crecorr 


No. 15,474 


PUERTO RICO STEAMSHIP ASSOCIATION and its 
member companies, Bull Insular Line, Inc., et al., 


Petitioners, 
v. 


NATIONAL LABOR RELATIONS BOARD, 
| Respondent, 


UNION DE EMPLEADOS DE MUELLES DE PUERTO 
RICO, Local 1901, IBL-AFL-CIO, Union de Empleados 
de Muelles de Ponce, Sub-Local 1901, IBL-AFL-CIO, and 
Union de Empleados de Muelles de Mayaguez, Sub-Local 
1901, IBL-AFL-CIO, 


Intervenors. 


ON PETITION FOR REVIEW OF AND TO SET ASIDE AN 
ORDE Cae FAALGEAL LABOR RELATIONS BOARD 


i 17 
aii For the a. : 
District of Columbia Circuit | 
F 60. SrymMovur W. Mrze, 
FILED MAR 3019 400 Madison Avenue, 


Slt y dawt’ New York 17, New York, 
Yer 


Attorney for Intervenors. 
CLERK 


STATEMENT OF QUESTIONS PRESENTED 


The questions presented were formulated in the pre- 
hearing conference stipulation, and are set forth at pages 
144 and 145 of the Joint Appendix. These questions can, 
in turn, be more tersely stated as follows: 


1. Whether a clause in collective bargaining agree- 
ments stating that employers ‘‘will give preference in 
employment to members of the Union’’ but reserving to the 
employers ‘‘the right of selection without discrimination 
for reasons of membership or non membership’’ unaccom- 
panied by any discrimination whatsoever in actual hiring 
practice, constitutes either an illegal preferential hiring 
provision or places the contracting parties in the position 
of having committed unfair labor practices. 


2. If so, whether, under the circumstances, the Board 
could appropriately order the Petitioners to disgorge all 
moneys collected from their employees under otherwise 
valid contractual checkoff, disestablish the certified Inter- 
venors as bargaining representative of their employees, 
and cease giving effect to their current or any other collec- 
tive bargaining agreement with the Intervenor. 
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In THE 


United States Court of Appeals 


For tHe Disrricr or Conumpra Crecurr 


No. 15,474 
_ 

Pverro Rico Sreamsmip Association and its member com- 
panies, Bull Insular Line, Inc., Waterman Steamship 
Corporation of P. R., Alcoa Steamship Co., Inc., and 
Lykes Lines Agency, Inc., 

Petitioners, 
v. 


Nationa Lazor Retations Boarp, 
Respondent, 


Union pe Empreapos pe Muztizs pe Puerto Rico, Local 
1901, IBL-AFL-CIO, Union de Empleados de Muelles de 
Ponce, Sub-Local 1901, IBL-AFL-CIO, and Union de Em- 
pleados de Muelles de Mayaguez, Sub-Local 1901, IBL- 
AFL-CIO, 

Intervenors. 


ON PETITION FOR REVIEW OF AND TO SET ASIDE AN 
ORDER OF THE NATIONAL LABOR RELATIONS BOARD 


—— ee 


BRIEF FOR INTERVENORS 


Jurisdiction 


This case is before the Court on petition of Puerto Rico 
Steamship Association and its member companies above 
named, to review and set aside a final order issued by the 


2 


National Labor Relations Board on December 3, 1959 (J. A. 
3-10).* The above Intervenors were given leave to inter- 
vene in this case and to file this brief by order of this Court 
dated January 22, 1960. This Court has jurisdiction under 
section 10(1) of the National Labor Relations Act (61 Stat. 
316; 29 USCA, See. 151, et seq.). 


Statement of the Case 
1. Background 


On the 12th day of May, 1958 four individuals appeared 
at the office of the 24th (Puerto Rico) Region of the Na- 
tional Labor Relations Board to complain against their 
employer, Waterman Steamship Corporation, about alleged 
discriminatory deprivation of overtime opportunity and 
alleged discriminatory tampering with their place on their 
employer’s seniority list, all allegedly at the behest of the 
Intervenors. Accordingly, unfair labor practice charges 
setting forth their 8(a)(3) and derivative 8(a)(1) allega- 
tions, were drafted by the Regional Office and served upon 
Waterman (J. A. 29-31). 


Administrative investigation disclosed that the charges 
originally filed had no merit, and they were therefore 
administratively dismissed (J. A. 35). Ordinarily one 
would suppose that an unappealed dismissal—a refusal to 
issue complaint—would close the case. Here, however, the 
Regional Office, for some reason, did not consider that it 
had finished with the charging parties. 


Resurrection of the dismissed charges—to the extent of 
using the old charging parties, the old case numbers, and 
with the hope of avoiding a limitation bar on an alleged 
major charge of discriminatory discharge on April 18, 1958 


*J. A. refers to the portion of the record printed as a joint 
appendix to the briefs. 


—was accomplished by the filing of so-called amended 
charges against Waterman on November 17, 1958 (J. A. 
31-33). To the rehash of administratively discredited alle- 
gations of discriminatory discharge and tampering with 
the seniority list of the Company, the new charge added 
an allegation of preferential hiring—a matter which did 
not concern the personal grievance of the charging parties 
(J. A. 31-33). 


It was not until November 26, 1958 that the direction 
of these maneuvers became discernible. On that date, so- 
called second amended charges were filed by the same 
charging parties, re-alleging all of the charges set forth 
in the amended charge but expanded to include the Puerto 
Rico Steamship Association and its member companies as 
the parties charged (J. A. 33, 34). This was the first time 
that the true purpose of all these maneuvers emerged—a 
purpose, we again note, disassociated from any grievance 
of the charging parties. 


Notwithstanding that the Puerto Rico Steamship Asso- 
ciation was first mentioned in a charge of November 26, 
1958, complaint was issued on November 28, 1958, just two 
days after the filing of the second amended charge (J. A. 
105-111). 


The consolidated complaint alleged violations of section 
8(a)(1), (2) and (3) by the Respondents in allegedly main- 
taining preferential hiring clauses in their successive col- 
lective agreements with the Union coupled with contractual 
check-off agreements, which, the complaint alleged, the 
companies ‘‘maintained in effect, applied and enforced’’, 
No discrimination against any of the charging parties was 
alleged (J. A. 108, 109). 


Having thus been apprised that the Board was question- 
ing the legality of section D of Article II (J. A. 119) of their 
current collective agreement, the Employers immediately 
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got together with the Unions and stipulated, in writing for 
the removal of the questioned section (J. A. 115, 96-98). 
This deletion was accomplished quickly, within a week of the 
date of the complaint. 


2. The Hearing 


The hearing began as scheduled in the Notice (J. A. 110) 
on March 2, 1959 and, as the Intermediate Report indicates 
(J. A. 15, 18), not a shred of evidence of discriminatory 
hiring practice was developed. On the contrary, the evi- 
dence was clear, abundant and substantial that each com- 
pany (only Waterman and Bull were called to testify) 
maintained their own lists, based exclusively on length of 
service with the particular company and that the hiring 
of extra help was by the Employer exclusively, without 
referral and on the pier, on the basis of personal application 
to the company and without reference to membership or 
non-membership in any union (J. A. 53, 61, 80-86). 


Nor was it the practice to check with the Union or re- 
quest referral or clearance from the Union in matters of 
hire (J. A. 57, 60-61, 86). Nevertheless, Counsel for the Gen- 
eral Counsel on the obviously mistaken notion that he was 
dealing with a hiring hall or other exclusive referral ar- 
rangement insisted that the contract should have recited 
and failed to comply with, the Mountain Pacific Chapter 
(1957, opinion March 27, 1958) 119 NLRB 883, enforcement 
denied August 28, 1959, National Labor Relations Board v. 
Mountain Pacific Chapter (9 Cir.), 270 F. 2d 425, require- 
ments, viz., that the selection of referred applicants be with- 
out reference to membership or non-membership in a union, 
that the Employer retain the unilateral right to reject 
referred applicants, and that the contractual hiring provi- 
sions be posted by Employers and Unions and that the 
contract should have recited all this (J. A. p. 89). Thus, not- 
withstanding that the controversial clause had been elimi- 
nated, and nothing in contract or practice had ever required 


exclusive union referral, counsel for the General Counsel 
persisted in his demonstration that the contract lacked 
recitals of non-applicable criteria. For example: 


“‘Q. Now I ask you, in lieu of the eliminated 
clause (d) of Article II of the contract, did you 
include a substitute clause to employ [comply] with 
the requirements of the Board? A. No.’ (J. A. 99) 


3. The Intermediate Report 


The Intermediate Report which emerged from the hear- 
ing, while admitting that there was no discrimination what- 
soever in practice, nevertheless held that the contractual 
provision was one for illegal preferential hiring, that the 
rescission by the parties of the provision was ineffective, 
and proceeded to recommend disgorgement and withdrawal 
of recognition from the Unions. 


4. The Decision and Order of the Board 


The Order of the Board (J. A. 3-10) adopted the findings 
and recommendations of the Intermediate Report in every 
material respect. It differed from the Intermediate Report 
only in reciting that the stipulation of Petitioners and 
Intervenors of December 5, 1958 (J. A. 115) was effective 
‘to expunge the illegal clause from the then current con- 
tract’? (J. A. 4; ef. J. A. 15). 


Further, whereas the Intermediate Report had at- 
tempted to save to the employees to the substantive provi- 
sions of their contract (J. A. 20), albeit ineffectively with- 
out any bargaining representative, the Board’s Order 
effectively omitted any reference to a saving of the substan- 
tive provisions of the collective bargaining agreement. We 
believe that this sweeping Board Order muleting the em- 
ployers in punitive damages and utterly destroying a 
collective bargaining relationship was clearly error and that 
the proposed ‘‘remedy”’ is shockingly vindictive and puni- 
tive. 
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Summary of Argument 


1. Both the Trial Examiner and the Board assumed, 
without analysis, that a contractual clause reading that the 
employers would ‘‘give preference in employment to mem- 
bers of the Union’? but reserving to the employers ‘‘the 
right of selection without discrimination for reasons of 
membership or non membership in the Union’’ was an 
illegal preferential hiring clause. In doing so they ignored 
the fact that, on its face, the contractual provision did not 
require the Petitioners to engage in preferential hiring. 
Further, in addition to insisting upon giving the clause an 
illegal meaning although the controversial clause was per- 
fectly capable of a construction in favor of legality, both 
Board and Trial Examiner also chose to ignore the abun- 
dant evidence of non-discriminatory, non-preferential hir- 
ing practices which prevailed at all times as an actuality 
and which served to give the clause a completely valid prac- 
tical construction in favor of its legality. The Intermediate 
Report, adopted by the Order of the Board, demonstrates 
a biased drive, through perverse misconstruction, to fasten 
an illegal meaning on the clause. 


2, Assuming, arguendo, the illegality of section D of 
Article II of the Agreement, the Board erred in holding 
that Petitioners had committed any unfair labor practices. 
Since there was no demonstration that the contractual pro- 
vision had ever been enforced or applied in the illegal sense 
which the Board has given it, and no evidence was ever 
produced that any applicant for employment had ever been 
denied employment on the grounds of non-membership in 
the Intervenor Union or its sub-locals, on well established 
Board authority, neither the Petitioners nor the Inter- 
venors could properly have been found to have committed 
unfair labor practices. In addition, all the evidence in the 
record shows that, contrary to the finding of the Board, 
the deletion of the controversial clause, in writing, and 


signed by the parties, had been communicated to workers 
and applicants for employment. 


3. It was error for the Board to direct the Petitioners 
to reimburse to present and former employees all moneys 
collected under the otherwise valid checkoff provision of 
the collective bargaining agreement in the absence of any 
showing of the existence of discriminatees. Only Alice-in- 
Wonderland reasoning can justify a windfall award of 
moneys to employees who are, by the Board’s own premise, 
the beneficiaries of discrimination, and without any showing 
that such moneys had been collected under anything other 
than purely voluntary checkoff authorization. These provi- 
sions of the Board’s Order are not remedial in any sense 
and can only be characterized as vindictively punitive. 


4. Nothing in this case justifies those portions of the 
Board’s Order directing the Petitioners to withdraw recog- 
nition from the certified Intervenors as bargaining repre- 
sentative of Petitioners’ employees, the destruction of their 
collective bargaining agreement, and the enforced cessation 
of all collective bargaining activities on behalf of Peti- 
tioners’ employees until such time as the Petitioners shall 
have gotten around to complying with the Order of the 
Board. If the Brown-Olds ‘‘remedy’’ of reimbursement is 
punitive with respect to the Petitioners, the complete 
destruction and disruption of collective bargaining rela- 
tionships between the Intervenors and the Petitioners is a 
wholly undeserved calamity visited upon the Intervenors 
and, more importantly, the employees whom they repre- 
sent. For what the Petitioners and Intervenors are claimed 
by the Board to have committed by way of unfair labor 
practices, it is impossible to perceive how this branch of 
the ‘‘remedy’’ can possibly be found to effectuate the 
policies of the Act or be characterized as anything other 
than harsh, punitive and destructive of the declared pur- 
pose of the Act to encourage collective bargaining. 
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5. The Board’s Order lacks propriety in any other 
respect. Assuming, for the sake of argument only, that 
the Petitioners and Intervenors had entered into a contract 
containing an illegal preferential hiring clause, never 
understood by them to require preferential hiring and never 
applied in any discriminatory sense, at most, upon prior 
Board authority, the parties could have been ordered to 
cease giving effect to the controversial provision and to 
post a notice to that effect. Here the fact is that the ques- 
tioned provision has already been expunged by written 
stipulation and that which is not to be given any effect is 
no longer in existence. Nothing remains to be remedied and 
the Board’s Order should be denied enforcement in all 
respects. 


ARGUMENT 
POINT I 


The Collective Bargaining Agreements dated Septem- 
ber 30, 1956 and October 3, 1958 contained neither 
illegal union security nor preferential hiring clauses. 


A. The Contested Contractual Provision Was Not a 
Preferential Hiring Clause 


A reading of the current eontract of October 3, 1958° 
(J. A. pp. 116-143) reveals several interesting things. One 
is that the instrument is either a translation from the Span- 
ish or that it was drafted by people thinking in Spanish 
though writing in English. The peculiar turns of expres- 
sion and manifest foreignisms make this obvious. In some 
places the meaning of a clause is quite clear; in others, the 


result is ambiguous or not easy to perceive. Another thing 


* Because the current contract, except for the subsequent deletion 
of the so-called preferential hiring section, differs in no material 
respect from the prior contract of September 30, 1956, we make all 
references to the current agreement. 
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that is apparent from the reading of the instrument is its 
bona fides—its detailed and careful working out of terms 
and conditions of employment in constructive collective bar- 
gaining, and its manifest effort to comply with the require- 
ments of law. 


Several of the provisions of the agreement have a direct 
bearing on the questions litigated in this case. These are 
as follows: 

‘‘Articte II 


A. To remain in the employment of the Companies 
it will be required of new employees to become mem- 
bers of the Union 30 days after the date of employ- 
ment, if the management does not have reason to 
believe that (1) the affiliation is not available for the 
new employee on the same terms and conditions gen- 
erally applicable to all other Union members and (2) 
that the right to membership in the Union was not 
denied to him, nor was he expelled from the Union 


for reasons other than not being up to date in the 
payment of dues or initiation fees required of all 
employees to acquire and retain Union membership.”’ 
(J. A. p. 118) 


‘¢*ArticLe VIII 


25 A. After a man has worked 800 hours or more 
during a calendar year with any one company, he 
will be added to the list of employees from which 
men are selected for employment. Any person added 
to the list and is selected to work and does not report 
three consecutive weeks, the Company will eliminate 
him from the list.”’ (J. A. p. 129) 


‘“‘Articte IX 


From the first weekly payment earned by them each 
month the Companies will deduct from the employees 
of the Companies covered by this contract who are 


10 


members of the Union, who so authorize in advance 
in writing, the monthly dues appearing in said au- 
thorization which they are pledged to contribute to 
the Union, and to deliver the total amount of the 
deductions to the person authorized by the Union in 
writing. The Union will notify the Companies in 
writing that the custody of the Union funds is cov- 
ered by a surety bond. 


“At the ports of Ponce and Mayaguez, the Com- 
panies shall deduct the dues corresponding to UDEM 
and to the Local as per authorization signed by the 
employees which shall be delivered to the Com- 
panies.’’ (J. A. p. 130) 


Against this contractual background of legal union 
security, checkoff, and seniority provisions we have the 
controversial section D of Article II which has, since the 
stipulation in writing of December 5, 1958 (J. A. p. 115) 


been deleted from the agreement: 


‘cArticte IT 


D. The Companies will give preference in employ- 
ment to members of the Union when available and 
qualified, but will reserve the right of selection with- 
out discrimination for reasons of membership or non 
membership in the Union.”’ (J. A. p. 119) 


It is a familiar principle that contractual provisions 
when capable of being given alternate constructions, one 
legal and the other illegal, will be given the construction in 
favor of validity. Another familiar canon of construction 
is that where an instrument is ambiguous in its meaning, 
the practical construction given to it by the parties is 
determinative of its true meaning. 


Here the Board has chosen to treat section D as though 
it consisted only of its first cause without any qualification 
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whatsoever. To be sure, if section D had read ‘‘the Com- 
panies will give preference in employment to members of 
the Union when available and qualified’? without more, it 
would clearly be an illegal preferential hiring provision. 
But where, as here, it is subject to the important proviso 
that the companies ‘‘will reserve the right of selection with- 
out discrimination for reasons of membership or non 
membership in the Union’’, the result is completely dif- 
ferent. 


The essence of an illegal preferential hiring clause is 
that the employer is contractually required—i.e., compelled 
—to hire members in preference to non-members. The 
proviso qualification plainly nullifies any such requirement. 
In other words, were an Employer to hire a non-member 
in preference to a member, no tribunal acting on the author- 
ity of the contract would be able to find a breach of sec- 
tion D. 


Far from being a requirement that the Employer engage 
in any preferential hiring, at most, if any meaning at all is 
to be given to the first phrase, it is merely precatory, and 
in no sense a contractual requirement. 


B. The Practical Construction by the Parties 

Demonstrates the Validity of the Clause 

It is our position that section D cannot, in its own terms, 
be construed as a provision requiring preferential hiring. 
If there had been any question as to whether it was a piece 
of camouflage designed to cover up actual discriminatory 
hiring practices, the evidence shows exactly the contrary; 
that the actual hiring was on a non-discriminatory basis 
and that the practical construction resolving the ambiguity 
was conclusively against preferential hiring of any kind 
(J. A. pp. 15, 16, 53-55, 57, 60, 61, 80-86). 


The Board has uniformly held that where the meaning 
of contractual language is in itself ambiguous (even in 
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cases where the contractual language more clearly pointed 
toward illegality than here), extrinsic evidence would be 
received to resolve the ambiguity. Thus in Woods Parts, 
Inc. (1952), 101 NLRB 445, the Board said at page 449: 


“The General Counsel contends that the contracts 
between the Respondents contain an illegal union 
security clause and that the parties by enforcing 
such provision, violated Section $(a) (3) and Section 
8(b) (2), respectively. The union-security clause in 
force between the Respondents at all times material 
herein was as follows: 


‘The party of the first part agrees to recognize 
the Union as the sole and exclusive bargaining 
agency for all employees eligible to membership 
jn the Union and further agrees to employ only 
such members of the Union who are in good stand- 
ing with the Union or those who signify their 
intention to become members by signing applica- 


tion for membership immediately upon being 
employed. It is understood, however, that new 
employees may be considered on probation for a 
period of thirty days and upon completion of the 
thirty day probationary (sic) they shall pay the 
required fee and be initiated as members of Local 
Union #894 at the next regular meeting of the 
Local Union. Employees failing to comply with 
this ruling shall be subject to dismissal.’ 


“The Trial Examiner found that the union-security 
clause was valid under the Act. We agree with the 
Trial Examiner’s reasoning regarding the effect of 
this clause upon new employees. As pointed out by 
him, the clause is ambiguous and requires an exami- 
nation of the practice of the parties in order to 
ascertain how it was construed and applied by them. 
The undisputed evidence in the record reveals that 
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the parties interpreted the clause as providing that 
membership in the Respondent Union was a condi- 
tion of continued employment by the Company, after 
a new employee completed a probationary period of 
30 days in the Company’s employ. Therefore, we 
find, as did the Trial Examiner, that in this respect 
the clause was not invalid.’ 


Similarly, in Krambo Foods Stores, Inc. (1953), 106 
NLRB 870, the Board said at page 871: 


“‘On the basis of the record in the representation 
proceeding the Board majority concluded that the 
foregoing provisions were strongly susceptible of 
the interpretation, namely, that employees who had 
more than 30 days of employment before the effec- 
tive date of the contract were required to become 
members of the Independent forthwith. Such a con- 
tractual requirement unqualified, exceeds the per- 
missible limits established in Section 8(a)(3) of the 
Act. In consequence, the Board majority declined to 
consider evidence untimely proffered in the repre- 
sentation case to show the actual intent and practice 
of the parties with respect to the meaning of the 
disputed provisions. Upon re-examination of the 
contract, in the context of further evidence now 
before us, we unanimously find that some ambiguity 
exists in the union-security provisions of para- 
graphs 2 and 3 of Article I of the contract. Accord- 
ingly, it is appropriate for us to look to extrinsic 
evidence to determine the intent of the parties.’’ 


And see: 


Kaiser Aluminum (1952), 98 NLRB 753; 
Regal Shoes (1953), 106 NLRB 1078; 
Young Motors (1953), 106 NLRB 1276. 


See also: 


Honolulu Star-Bulletin, Ltd. v. N.L. R. B. (D. C. 
Cir. No. 15,044) — App. D. Cc. —, — F. 2d — 
(38 C. C. H. Labor Cases 165,596). 


Here the Board, through its Trial Bxaminer, chose to 
give Section D the worst possible construction in terms of 
its validity and legal effect. In doing so, not only did it 
ignore the contractual direction that selection be ‘‘without 
discrimination for reasons of membership or non member- 
ship’’, it refused to consider the practical construction 
which the parties had given to it in actual hiring, and which 
conclusively resolved any ambiguity which might have 
existed, in the direction of non-preferential hiring on a 
non-discriminatory basis. We feel that this was clearly 
error and that on that basis alone the Board’s Order should 
be set aside and denied enforcement. 


POINT II 


Assuming, arguendo, that Article II, Section D, of the 
Agreement was an illegal preferential hiring clause, the 
Board was nevertheless not warranted, in the circum- 
stances of this case, in finding the Petitioners guilty of 
the commission of unfair labor practices. 


In his Intermediate Report, the Trial Examiner cor- 
rectly paraphrased the rule set forth in Nassau and Suffolk 
Contractors’ Assn., Inc., 118 NLRB 174, when he said 
(J. A. 16): 


«<* © © Where the contracting parties agree not to 
enforce and in fact do not enforce an unlawful union 
security clause, the Board has held that there is a 
violation of Section 8(a) (1) only, on the part of the 
company, and a violation of Section 8(b) (1) (A) 
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only, on the part of the Union. In such a situation, 
the mere continued inclusion of the offending clause 
in the contract will not be held a violation of Section 
8(a)(3) on the part of the company, or of Section 
8(b)(2) on the part of the Union. If the parties, 
however, go further and inform the employees of 
their intention not to continue the unlawful clause 
in effect, no violation at all will be found.” 


Here we have the anomalous situation where, if the 
Board is to have its way, employers and unions knowingly 
contracting unlawful union security clauses have a decided 
advantage over bargaining parties whose actual non-dis- 
criminatory practices belie any knowledge on their part 
that the words of a contractual provision may be held to be 
illegal per se. For the former group, guilty knowledge 
would be power and they could rid themselves of the taint 
of the commission of any unfair labor practices by agree- 
ing among themselves not to enforce their unlawful clause 
and advising the employees of their resolution. Here all 
of the abundant affirmative evidence shows that the parties 
never applied the provision in the illegal sense which the 
Trial Examiner and the Board gave to it. The Board 
grudgingly admits as much, insisting however that they 
pay the price of innocence; unlike the sophisticated guilty 
ones who wash away their sins by agreement and announce- 
ment, these Petitioners, never having discriminated in their 
hiring practice, are compelled by the Board to take the 
consequences of having committed unfair labor practices. 
We think that the rationale of Nassau and Suffolk Con- 
tractors Association, Inc., supra, demands a corollary, viz., 
that where contracting parties never enforce a provision 
capable of being interpreted as an unlawful union security 
clause; where their actual understanding and practice is 
wholly non-discriminatory with no showing that any appli- 
cant for employment was ever turned away for non-mem- 
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bership in the contracting union, no violation at all ought 
to be found. 


In this case, just as soon as the Petitioners were aware 
that the Board was questioning the legality of the provi- 
sion, they promptly agreed with the Intervenors, in writ- 
ing, to remove this source of possible offense to the Regional 
Director and the facts clearly show that this deletion; #.e., 
an agreement not to enforce, was communicated to the 
workers. 


Section C of Article II of the agreement provides: 


“<The Companies will make available to all new 
employees a copy of this agreement and will supply 
them with information that the Union is recognized 
by the National Labor Relations Board as the sole 
bargaining agent for contracting collectively with 
the Companies as is stipulated in Article I, para- 
graph A.” (J. A. p. 119) 


The President of the Association (J. A. p. 96) testified 
that to his personal knowledge the member companies com- 
plied with Article II, section C, of the agreement and that 
he furnished the member companies with hundreds of copies 
for distribution (J. A. p. 99). The witness Sanchez, Per- 
sonnel Director for Waterman, gave similar testimony 
(J. A. p. 102). 


To all of this, Counsel for the General Counsel, obsessed 
with the notion that the posting requirement of Mountain 
Pacific Chapter (1957, opinion of March 27, 1958), 119 
NLEB 883 (later denied enforcement, 9th Cir., 270 F. 2d 
425), applied to this non-referral, non-hiring hall hiring 
system, seemed content when he established in cross- 
examination that communication to the employees had not 
been done by posting (J. A. 99, 100, 102). 


Of course, aside from the posting required by the Board 
as a condition for validity of exclusive hiring hall and 
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referral systems in Mountain Pacific Chapter, 119 NLRB 
883, no authority exists for prescribing any particular form 
of communication of the suspension or non-application of 
an illegal union security practice as a sine qua non over 
any other mode of notification. Even in N. L. R. B. v. Gott- 
fried Baking Co. (2 Cir. 1954), 210 F. 24 772, of which the 
transcript of the hearing gives strong internal evidence that 
neither trial counsel for the Board nor the parties were 
even dimly aware, and which is perhaps the strongest 
authority for requiring notification of employees of a sus- 
pension of illegal hiring or union security practice, the 
rationale becomes clear in the light of the fact that the 
agreed upon suspension was oral and not in writing. Thus 
Medina, C. J., said at page 777: 


‘Although Gottfried was permitted by this oral 
understanding to hire whomever it wished, contrary 
to the contract provisions, the record in this case 
discloses no announcement to the employees or to 


new applicants of either the suspension of the con- 
tract or of the relaxing of the hiring provisions.’’ 


Here, putting out of consideration the fact that the 
Petitioners never indulged in illegal preferential hiring, 
the deletion of the contract provision was accomplished by 
a formal written agreement to excise section D out of the 
contract. With the provision thus excised, the contract 
still required, by the terms of section C of Article II, that 
it be distributed to new employees. Hence, the rationale of 
Gottfried was more than met by the steps which were 
actually taken. 


Similarly, the other ease relied upon by the Board and 
the Trial Examiner (J. A. 16) in this connection, New 
York State Employers Association (1951), 93 NLRB 127, 
enforced sub nom. Red Star Express Lines v. N. L. R. B. 
(2 Cir. 1952), 196 F. 2d 78, shows a reason for notification 
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which is not presented in the instant case. Thus, the Board 
said at page 127, 128: 


«ce * © The addendum agreement * * * lacks the 
required specificity because it fails to identify which, 
if any, clauses of the existing contract were to be 
suspended pendente litem. * * * Moreover, that the 
asserted savings addendum was not intended to, nor 
did in fact, remove and eliminate the coercive effect 
of the unlawful union-security provision of the con- 
tract is established by the failure of the parties to 
notify the employees of the existence of the adden- 
dum, and by the affirmative evidence that the union 
hiring hall and union-determined seniority, contem- 
plated by the contract as originally written, con- 
tinued to be followed by the parties.’’ (last italics 
supplied) 


POINT III 


The Brown-Olds remedy of reimbursement by the 
Petitioners of all moneys collected from their present 
and former employees under the checkoff provisions 
of their contracts with the Intervenors is unwarranted in 
the circumstances of this case. 


We assume that the Petitioners herein will give ade- 
quate attention to this Point which touches so closely on 
their direct interest. We content ourselves with a few 
comments and what we regard as an apt quotation. 


The Brown-Olds case, United Association of Journey- 
men and Apprentices (Brown-Olds) (1956), 115 NLRB 594 
purports to be the lineal outgrowth of the U. S. Supreme 
Court decision of Virginia Electric & Power Co. v. 
N. L. R. B. (1943), 319 US 533. There the Supreme Court 
felt that the Board was justified in ordering an employer to 
return to its employees the dues which it had exacted from 
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them as a condition for their retaining employment, this 
as an incident of the company’s formation of a company 
union for the express purpose of defeating outside legiti- 
mate organization. 


Brown-Olds, supra, did not result in any adversary pro- 
ceeding for enforcement or to set aside and so was not 
directly reviewed by any Circuit Court. Factually it con- 
cerned itself with a contract requiring the exclusive hiring 
of ‘‘members in good standing’’, a union referral card for 
eligibility for employment, and placing a clearly illegal 
exaction of ‘‘working assessments’’ on the employees, all 
this coupled with rigid application of these contractual 
provisions in practice. To that extent, at least, some resem- 
blance can be asserted for it with its claimed Virginia 
Electric prototype, i.e, in Virginia Electric there was a 
direct showing of coercion in the exaction of the moneys 
directed to be reimbursed, and, in Brown-Olds the nexus 
of coerced exaction and reimbursement is not nearly so 
remote as later applications of the Brown-Olds remedy have 
been. 


No decision of the Board made prior to the hearing in 
this case had been so bold as to declare that illegality of 
contractual language only, not coupled with the commission 
of any unfair labor practices in the application of con- 
tracts, would be visited by the consequences of the Brown- 
Olds remedy. 


Local 138, International Union of Operating Engineers, 
123 NLRB No. 167 (CCH Labor Service 56,315) decided 
on June 1, 1959, after the hearing herein and a full month 
after the issuance of the Intermediate Report in this case, 
was the first Board authority to announce that violations of 
legality in contractual language only, insofar as they pre- 
seribed closed shop or exclusive union referral systems, 
would be visited by the consequences of Brown-Olds. Even 
while making its announcement of new policy, that case 
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had a factual setting of abundant implementation of the 
illegal arrangement in practice. 


We say that even if we assume that the new policy pro- 
nouncement of Local 136 International Union of Operating 
Engineers, supra, was intended to have retroactive effect, 
a development which more than one Court of Appeals has 
stopped dead in its tracks, the case here presents no “closed 
shop and exclusive hiring hall agreement[s], which do[es] 
not provide the safeguards set forth in the Mountain 
Pacific decision * * *’’, a case which is not at all applicable 
here. 


The courts have not been disposed to allow Brown-Olds 
reimbursement in cases where only a tenuous string of 
inferences, devoid of direct proof, exists between the actual 
illegality and the alleged coercive exaction. 


This development is admirably summed up by Friendly, 
C. J. in Building Material Teamsters Local 282, Interna- 
tional Brotherhood of Teamsters, Chauffeurs. Warehouse- 


men and Helpers of America v. National Labor Relations 
Board (2 Cir., March 2, 1960) Docket No. 25,608; 25,614, 
_F.2d—. There the contract provided 


“See, 9. Employers shall hire only union loaders 
when available, and not less than three men must 
help the chauffeur or driver to load his trucks or 
automoile. This provision shall not apply to the 
unloading of trucks or equipment.’’ 


Section 5 of the same agreement referred, inter alia, 
to ‘the union’s right to require only members in good stand- 
ing * * * to be hired to fill vacancies in the event that this 
is not in conflict with the law at any time during the term 
of this agreement”’. 


There the charge was brought by an individual on the 
ground that he had been discriminatorly denied rehire at 
the request of his union after a layoff. Both the Trial 


Examiner and the Board concurred in dismissing so much 
of the complaint. The contractual issue was not to be 
found in the charge although it had been set forth in the 
complaint. Notwithstanding that the Trial Examiner had 
recommended only rectification of the contractual lan- 
guage, the Board tacked on a Brown-Olds reimbursement 
order. This the Court of Appeals for the Second Circuit 
promptly hacked off, saying: 


‘We assume that, as held in Red Star Express 
Lines v. NLRB, 196 F. 2d 78 (1952), NERB v. 
Gaynor News Co., 197 F. 2d 719 (1952), affd. sub. 
nom., Radio Officers’ Union v. NLRB, 347 U.S. 17 
(1954), and NLRB v. Gottfried Baking Co., 210 F. 
2d 772 (1954), and despite Lewis v. Quality Coal Co., 
270 F. 2d 140 (7th Cir. 1959), cert. denied, 4 L. Ed. 
2d 353 (1960) omission of the 30-day waiting period 
clause required by §8(a)(3) was not cured by the 
provision making union membership a condition to 
hiring or retention only ‘in the event that this is not 
in conflict with the law’ and that this alone sufficed 
to justify an order requiring rectification. We rec- 
ognize also that requiring reimbursement by the 
union is less oppressive than demanding it of the 
employer, since the union has at least received the 
dues—although it has also rendered the services for 
which the dues were paid. However, there is not a 
syllable of evidence that in this case the omission 
of the 30-day clause in fact had any coercive effect. 
Cross and the two drivers senior to him had been in 
Cranford’s employ for ten years before the Union 
was designated as bargaining representative in 
1946, the record is silent as to when or under what 
circumstances the three helpers joined, and there 
is no suggestion that anyone would have acted one 
whit differently if the 1956 agreement had contained 
the prescribed 30-day clause. The Board’s state- 
ment that ‘The record shows that by the unlawful 
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provisions of the contract involved herein, the Re- 
spondents have unlawfully encouraged employees to 
join the Respondent Union in order to obtain or 
maintain employment, thereby inevitably coercing 
them into the payment of initiation fees, union dues 
and other sums’ is factually unsupported unless 
read in a highly legalistic way and not, even then 
with respect to the statement on coercion; the ‘rec- 
ord’ shows nothing on the entire subject other than 
the contract itself. So far as appears, all the em- 
ployees willingly joined and remained members of 
the union; no one would be more surprised than they 
at receiving a refund of their dues since May, 1957, 
a date six months before Cross filed his ‘charge’ 
claiming a different unfair labor practice which the 
Board found not proved. 


“This is one of a series of cases, starting with 
the so-called Brown-Olds decision, 115 N. L. R. B. 
594 (1956), in which the Board has been imposing 
reimbursement of dues as a remedy for certain un- 
fair labor practices, more or less routinely and with 
regular incantation of the same words here recited. 
In addition to the Morrison-Knudsen [Morrison- 
Knudsen Company, Inc. v. N. L. R. B. (2 Cir. March 
2, 1960), Docket No. 25,613, — F. 2d —] and Ameri- 
can Dredging [N. L. R. B. v. American Dredging 
Company (3 Cir. Jan. 8, 1960) — F. 2d —, 39 C. C. H. 
Labor Cases 166,089] cases above cited, where an 
order directing reimbursement by an employer was 
invalidated, cases directing reimbursement by unions 
have been reaching the Courts of Appeals. In NLRB 
v. Local 60, United Brotherhood of Carpenters, 
Docket No. 12710, Jan. 22, 1960 [— F. 24 —, 39 
C. C. H. Labor Cases 66,164] the 7th Circuit sus- 
tained such an order; however there was some evi- 
dence in that case that the contract had prevented 
the employment of non-members. The Court of 
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Appeals for the District of Columbia Circuit declined 
to apply that decision in Local 357, International 
Brotherhood of Teamsters v. NLRB, Docket No. 
14,794, Feb. 18, 1960 [— App. D. C. —, — F. 2d —, 
39 C. C. H. Labor Cases 66,226], and excised the 
reimbursement remedy save for the particular vic- 
tim of the unfair labor practice. In Morrison- 
Knudsen Company, Inc. v. NLRB, 9th Cir., decided 
February 19, 1960, the Court struck the reimburse- 
ment provisions with respect to both employer and 
union save as to five persons in whose case there 
was a showing of actual discrimination; and in 
NIRB v. Local Union 85, Sheet Metal Workers 
International Association, decided February 11, 
1960 [— F. 2d —, 39 C. C. H. Labor Cases 166,202] 
the Fifth Cireuit declined to enforce a reimburse- 
ment order even as to a single union member con- 
cerning whom unlawful discrimination was recog- 
nized to have been practiced. We said in NLRB v. 
Adhesive Products Corp., 298 F. 2d 403, 409 (2d Cir. 
1958) that ‘the validity of reimbursement orders 
necessarily depends upon the peculiar circumstances 
of each particular case’, and the Supreme Court indi- 
cated in NLRB v. Seven-Up Bottling Co., 344 U. 8. 
344, 349 (1953), that the Board was not free to 
‘apply a remedy it has worked out on the basis of 
its experience, without regard to circumstances 
which may make its application to a particular situa- 
tion oppressive and therefore not caleulated to 
effectuate a policy of the Act.’ To us that aptly 
describes what the Board’s addition of a reimburse- 
ment provision has done here.”’ 


See also: 


International Union of Operating Engineers, 
Local 150, AFL-CIO v. N. L. R. B. (D. OC. Cir. 
1959), — App. D. C. —, 273 F. 2d 833. 
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POINT IV 


It was grossly punitive and not remedial in any sense 
for the Board to require Petitioners to withdraw recog- 
nition from the Intervenors and cease giving any effect 
to the current or any other agreement between them. 


Brown-Olds has, of course, been the focus of attention of 
the Courts of Appeals in the last several months. However, 
the disastrous potential of those branches of the Board 
Order dealing with the disestablishment of the hitherto 
certified Intervenors as bargaining agent for Petitioners’ 
employees should not be overlooked. If the imposition of 
the reimbursement remedy upon Petitioners is punitive 
and vindictive because it hits them for a few tens of 
thousands of dollars, then the damaging capacity of dis- 
establishment of the Intervenors as bargaining represen- 
tative of the workers of the Petitioners and the enforced 
cessation of all collective bargaining activities on their 
behalf is boundless. If the imposition of Brown-Olds here 
is the infliction of punishment not rationally calculated to 
effectuate the purposes of the Act, there can be no justifica- 
tion for the senseless disruption of a long standing collec- 
tive bargaining relationship. 


This was a proceeding in which the Intervenors were 
not parties charged with any unfair labor practices. While 
not respondents in the case, they were, of course, vitally 
interested and appeared at the hearing. The Decision and 
Order of the Board emerging from the hearing herein 
would be, if enforced, disastrous to them and to the em- 
ployees whom they represent. 


On the basis of a completely valid check-off provision, 
and without any proven practice of preferential hiring, the 
Board has found illegal assistance to the Intervenors on 
the part of the Petitioners, a violation of §8 (a) (2) of the 
Act, and has directed the Petitioners to cease and desist 
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from recognizing the Intervenors, negotiating with them 
in any matter ‘‘concerning grievances, labor disputes, 
wages, rates of pay, hours of employment and other eondi- 
tions of employment’? and performing, maintaining or 
giving effect to any contract with the Intervenors, all until 
such time as the Intervenors win a Board-conducted election 
(Order 1(¢), (d), 2(a); J. A. 5, 6). 


For the reasons stated earlier in this brief we believe 
that the Order of the Board in this phase of the ‘‘remedy’’ 
is not only highhanded but completely unauthorized, While 
requiring an election, before collective bargaining relations 
may be resumed, may seem superficially reasonable, the 
actual consequences are disastrous. The administrative 
practices and regulations of the Board make it impossible 
to process a petition for certification unless and until the 
Petitioners comply with the Order of the Board. That is 
a process which in this case could well consume over a 
year. During all that time the employees would be without 
a collective bargaining representative to enforce their 
rights under a contract which has been obliterated in toto 
by Board Order. The paralyzing confusion that would re- 
sult in many areas—welfare is a good example—with no 
one to enforce any right or grievance on their behalf, is 
not hard to visualize. 


In W. L. R. B. v. Gaynor News Co. (2 Cir. 1952), 197 
F. 2d 717, aff’d. 347 U. S. 17, a case involving discrimina- 
tory practice under illegal contractual union security pro- 
visions, the Court struck out the provisions which were 
practically identical to those ordered here (this in a case 
involving definite proof of discriminatory practices against 
non-union employees), Frank, C. J., saying, at page 724: 


“The Board argues that the entire contract must be 
voided and collective bargaining relations suspended, 
or otherwise the union will ‘be permitted to con- 
tinue to enjoy a representative status strengthened 
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by virtue of the illegal contract.’ The Board also 
says that the union’s present position was illegally 
advanced by the employer’s discriminatory treat- 
ment of non-union employees. See Katz etc. v. 
N. L. R. B. supra. Nevertheless we believe the 
remedy works out too harshly here. The union has 
asked the Board for consideration of its petition for 
certification and has been refused, with the advice 
that no such action will be taken until the Board’s 
order has been fully complied with. Compliance 
must come from the employer. Meanwhile this or 
any other union, and consequently all the employees, 
are in a box and cannot enforce any rights or de- 
mands through collective bargaining. The employer, 
the sole party against whom the Board proceeded, 
gains through this total lifting of any contractual 
restraints on its action. The union here involved 
claims it has entered into a new contract with the 
employer which, it says, abolished all taint of ille- 
gality contained in the earlier one. This the Board 
does not deny, nor do we pretend to pass on the 
question here. We do not, however, think that the 
possible danger of employees of allowing some col- 
lective bargaining relations with this union out- 
weighs the substantial harm to them in taking away 
for an indefinite period all collective bargaining 
rights. We have therefore decided to refuse to 
enforce those parts of the Board’s order which pro- 
hibit any contractual relations between the employer 
and this or any other union until such time as the 
Board gets around to considering and making a 
decision on this or any other union’s petition for 
certification. If, during this interval, the employer 
should do or agree to do anything that would ille- 
gally discriminate against any employees or in any 
other way violate the remaining portions of the 
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Board’s order, the Board is still free to prosecute 
the employer for contempt.’’ 


The factors mentioned in the above quotation are, of 
course, equally present in, and applicable to, the instant 
cause but we must also state another consideration that 
cannot be ignored. The issues here concern dock workers. 
These people could hardly be expected to understand the 
legal niceties and complexities that unite to deprive them of 
their right to union representation, to processing their 
grievances and participating in their behalf in the admin- 
istration of their welfare plan. Notwithstanding that the 
contract was amended, however unnecessarily, to avoid 
even the semblance of improper terminology, the Board’s 
recommended awesome consequences must flow, simply be- 
cause of what, at most, is unfelicitous wording. The func- 
tions of the Union these dock workers selected are to be 
abruptly cut off. 


A practical consideration deserves attention. October 
1, 1960, marks the second anniversary of the current agree- 
ment between Petitioners and Intervenors. Under ordi- 
nary Board rules, were the Petitioners not involved in these 
unfair labor practice proceedings, any union obtaining a 
sufficient showing of interest could petition the Board and, 
by filing its petition at any time in the period from early 
May through July, 1960, obtain a self-determination elec- 
tion for the workers. The same procedure would also ob- 
tain if the workers were to petition for a decertification 
election. Certainly if real change were desired by Peti- 
tioners’ employees, but for the completely disruptive order 
of the Board herein, it could be effectively accomplished 
without disturbance of the continuity of the contractual 
benefits which the workers enjoy. 


We cannot help but repeat that it is impossible to see 
what contribution to stable, constructive labor relations 
can be effectuated by the Board’s thoroughly disruptive 
‘‘remedy’’ in this case. 
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POINT V 


In no respect is the Board Order herein valid, proper, 
or in any way reasonably fashioned to effectuate the 
policies of the Act. 


Tf, for the sake of argument only, we were to adopt the 
hypothesis that section D of Article IT of the Agreement 
of October 3, 1958 (J. A. 119) was indeed an illegal prefer- 
ential hiring clause, it would not, in the circumstances of 
this case, have justified the Board in issuing any provision 
of the Order which it has made. 


There can be no question that the stipulation in writing, 
dated December 5, 1958 was executed by the Petitioners and 
the Intervenors in good faith. It was done immediately 
upon their being notified that the Board, through its prose- 
cuting arm, considered section D illegal. Since the hiring 
practice had been conducted by the Petitioners in a wholly 
non-discriminatory manner, as the Trial Examiner found 
and the Board confirmed, it cannot be said that this was 
a mere cover up taken to shield an actual course of dis- 
criminatory practice. 


At most, therefore, and leaving the issue of dissemina- 
tion of the change out of consideration, the Board could, 
under the authority of Port Chester Electrical Construction 
Corp. (1951), 97 NLRB 354 and Nassau and Suffolk Con- 
tractors’ Association, Inc. (1957), 118 NLRB 174, have 
found no more than a violation of Sec. 8 (a)(1) of the Act, 
assuming, of course, that the provision itself was illegal. 
In fact, at the hearing, and before he retired to the medi- 
tation from which his Intermediate Report emerged, the 
Trial Examiner was of the opinion that there was no viola- 
tion at all—that it was at most ‘‘technical”’ (J. A. 91, 94, 
95). 


It seems strange indeed that for an alleged violation 
consisting only of the ambiguous words of one clause of the 
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contract, never implemented or applied in any illegal sense 
in the actual hiring practice of the Petitioners, and quickly 
withdrawn, that the decreed result should be the forfeiture 
of moneys by the Petitioners and the destruction of all 
rights to collective bargaining by the Intervenors and the 
employees. Certainly, this was not the ‘‘remedy’’ pre- 
scribed by Port Chester Electrical Construction Corp., 
supra, or of any Board authority, in existence at the time 
the Intermediate Report herein was made, dealing with an 
illegal preferential hiring provision which was never ap- 
plied in practice. 


The Board reversed the Trial Examiner to the extent 
that he found that section D of Article II had not been 
effectively expunged from the contract and rescinded by 
the signed written stipulation of December 5, 1958 (J. A. 
4,15, 115). In the Port Chester case, supra, where a con- 
tractual exclusive union-referred provision was never en- 
forced or applied, and the ‘‘agreement”’ not to enforce was 


merely an oral notification by the union that it would not 
seek to enforce the contractual referral system, the remedy 
prescribed by the Board was merely the removal of the 
offending clause from the contract and a posting of notice 
to that effect for sixty days. Nor did anything more 
drastic happen in County Electric Co., Inc. (1956), 116 
NLRB 1080 even though the Board there found actual im- 
plementation and enforcement of the illegal preferential 
hiring and exclusive referral provisions. 


Here the parties have done the expunging almost si- 
multaneously with their first becoming aware that the 
Board considered the provision illegal. Consequently, if 
every effort were strained to find justification for a reme- 
dial order here, the most that the Board could do—acting 
on a hypothesis of contractual illegality, never applied in 
practice, and without communication of the deletion, a 
hypothesis which we do not concede—would be the posting 
of a sixty day notice to the effect that the former section D 
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of Article II of the current agreement had been expunged 
and that no preferential hiring would be enforced or re- 
quired. 


The gap between what would be a bona fide attempt on 
the part of the Board to prescribe a remedial course of 
action effectuating the policies of the Act and the vindic- 
tively punitive measures here prescribed by the Board is a 
yawning one. No phase of the Board’s Order ought to 
be sustained. 


CONCLUSION 


The Decision and Order of the Board herein should be 
set aside and denied enforcement in its entirety. 


Dated: March, 1960 


Respectfully submitted, 


Seymour W. Miter, 
400 Madison Avenue, 
New York 17, N. Y. 
Attorney for Intervenors. 


Mitton Horowrrz, 
on the Brief. 
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of Article II of the current agreement had been expunged 
and that no preferential hiring would be enforced or re- 
quired. 


The gap between what would be a bona fide attempt on 
the part of the Board to prescribe a remedial course of 
action effectuating the policies of the Act and the vindic- 
tively punitive measures here prescribed by the Board is a 
yawning one. No phase of the Board’s Order ought to 
be sustained. 


CONCLUSION 


The Decision and Order of the Board herein should be 
set aside and denied enforcement in its entirety. 


Dated: March, 1960 


Respectfully submitted, 


Srymour W. Mrter, 
400 Madison Avenue, 
New York 17, N. Y. 
Attorney for Intervenors. 


Mrmton Horowitz, 
on the Brief. 
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ON PETITION TO REVIEW AND SET ASIDE, AND ON CROSS- 
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ee 


REPLY BRIEF FOR INTERVENORS 


Statement 


The Brief of the Respondent effects a radical change in 
the posture of this case. The Board has now abandoned any 
attempt to seek enforcement of the Brown-Olds reimburse- 
ment remedy against the Association and employer mem- 


bers who are the Petitioners herein. On the other hand, it 
strenuously seeks to obtain enforcement of the full rigors 
of the disestablishment portions of its order which, of 
course, operate in main impact against the Intervenors to 
whom no Board complaint was ever addressed. 


A. The Board’s Brief Seeks to Enlarge Upon the Facts 
Found by the Trial Examiner Which Were Adopted 
by the Board’s Decision and Order. In Doing So, 
It Not Only Presents Unwarranted Inferences a5 
“Facts”, But Misstates Explicit Evidence in the 
Record. 


We, of course, adhere to our factual position that not 
only was there no evidence of preferential hiring by the 
Petitioners but, on the contrary, there was an abundance 
of unrebutted evidence that the Petitioners had observed 
and practiced their ‘right of selection without discrimina- 
tion for reasons of membership or non-membership in the 
Union” (J. A. 119). Insofar as lack of evidence of dis- 


eriminatory practice was concerned, the Trial Examiner 
certainly agreed with us (J. A. 15, 16), and any fair reading 
of the transcript supports the affirmative part of the propo- 
sition. 


The Board brief attempts to go much further than the 
Board itself in indulging a propensity to spell out infer- 
ences unburdened by evidence and, on that unsupported 
structure, to build even more inferences. Thus, at page 4 
of its brief, in total disregard of the fact that it is the 
Board’s burden to produce evidence establishing the com- 


mission of unfair labor practices, the Board’s brief says: 


“The record contains no evidence from which it 
could be established whether petitioners, in adher- 
ence to these clauses, ever gave, Or refrained from 
giving, union members a preference in employment.’’ 


Close examination of the above statement shows that it 
is, in fact, an admission by the Board which is extremely 


damaging to its case. If the record cannot establish that 
Petitioners ever gave union members a preference in em- 
ployment, there simply is no case for preferential hiring, 
the sole wrong to which the Board’s complaint was ad- 
dressed. 


Having admitted that it failed to sustain its burden of 
establishing illegal preferential hiring by Petitioners, so 
that it had no case, the Board’s brief nevertheless twists 
and turns to inject the notion that somehow, somewhere, 
preferential hiring was indeed the practice. For example, 
one would suppose that a valid 30 day union shop clause 
would have as its legitimate result the unionization of 
senior personnel. Yet, without any support from the rec- 
ord, the Board insists on linking nonexistent preferential 
hiring with the admittedly valid 30 day union shop clause 
to effect an illegal-looking, though quite valid, result. Thus, 
on pages 4 and 5 of its brief: 


‘‘And, as the Association had agreed both to 


grant Union members a preference in employment 
and to require all employees to join the Union at 
least thirty (30) days after hire, no employee could 
possibly obtain sufficient work during any one year 
to get on the regular lists until he had joined the 
Union.”’ 


These attempts to insinuate nonexistent, illegal hiring 
practices into the picture color the Board’s brief from 
beginning to end. Equally objectionable is the constant 
citation of authorities out of context to their own respective 
facts as authorities for grossly over-generalized proposi- 
tions which it would have this Court apply to a distorted 
fact picture. We do not propose to burden this Court with 
a pursuit of each and every such instance since both the 
record and the authorities will very obviously speak for 
themselves. However, before departing from further com- 
mentary on the treatment of the facts in Respondent’s 
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brief, we deem it important to point to a misstatement of 
fact which, in turn, is used as a basis for drawing mis- 
leading inferences throughout its brief and which serve to 
make the Board’s presentation essentially untrue in several 
important respects. The misstatement occurs in footnote 5 
on page 6 of the brief where the Board makes the flat 
statement that the only non-members on the supplemental 
list (peculiar to Waterman Steamship Corporation alone 
among the Petitioners) had “‘at least filed application for 
union membership”’. 


The transcript (J. A. 80-86) demonstrates the falsity of 
that statement. Gullermo Cid, Secretary-Treasurer of the 
Intervenor, had brought in Union records relative to the 
18 names on Waterman’s supplemental list. Contrary to 
the footnote statement of the Board’s brief, the testimony 
was positive that one Pablo Fernandez was neither member 
nor applicant (J. A. 80). Far more important in shattering 
the picture of exclusive Union control sought to be insinu- 
ated by the Board’s brief, was the unrebutted specific testi- 
mony by Cid that at least 16 of the 18 men appearing on 
the list had worked for member companies of the Associa- 
tion for periods ranging from a few days to many years 
before applying for Union membership (J. A. 81-86). In 
other words, practically all the men on Waterman’s supple- 
mental list had been neither members nor applicants for 
membership in the Intervenors when they first started 
working for member companies of the Association. So 
that, far from being a closed list expressive of illegal 
preferential hiring, it affirmatively appears that the ordi- 
nary course of on-the-pier first hiring was overwhelming of 
persons who were neither members nor applicants for 
membership and that it would be only later by virtue of 
the unquestionably legal, but obviously slackly enforced, 
30-day union shop provision that these people would either 
become members or put in applications for union member- 
ship. And even here one man on the list never so much as 


applied for membership, while two others of Waterman’s 
employees on the supplemental list, Emilio Del Gado Reyes 
and Francisco Recourt, although applicants for member- 
ship in the Intervenors since 1957, had not become members 
by as late as March 1959, the time of the hearing. 


Here we have a situation where the Board has flatly 
admitted that it has not discharged its burden of proving 
preferential hiring, where it has misstated key facts, and 
totally ignored the affirmative and unrebutted proof that, 
contrary to its thesis of preferential hiring, practically 
every new employee was, at the time of his hiring, neither 
a member of, nor an applicant for membership in, the 
Intervenor Unions. Nevertheless, with all of this, the 
Board goes on to insist that there was no showing of non- 
discriminatory hiring practices (an attempted shifting of 
burdens of proof that occurs more than once in its brief), 
and that the meaning of the hiring clause must somehow 
be ‘‘distilled’’ from the language used therein. Thus at 
page 16 of the Board’s brief, it states: 


‘*As shown above, pp. 4-6, petitioners regularly 
employed only members of the Union. Employees 
on the supplemental listing were either Union mem- 
bers or applicants for membership who presumably 
would become members upon acceptance of their 
applications and full payment of their initial fees. 
Though petitioners claim to pick new employees 
from the street in a nondiscriminatory manner, and 
then to re-employ them as needed on a seniority 
basis, they did not introduce evidence to support 
these claims. Absent evidence from which it could 
be determined whether the petitioners pursued pref- 
erential hiring practices, the meaning of these 
clauses necessarily must be distilled from the lan- 
guage used therein, rather than from any conduct of 
the parties thereunder.”’ 
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The same falsely based ‘‘fact”’ is again used by the 
Board in its brief at pages 21 and 22, as the basis for an 
argument in support of its attempt to disestablish the 
Intervenors by reason of supposed actual coercion. Thus, 


“Tt is asserted, however, that the requirement of an 
election before collective bargaining relations may 
be resumed works out too harshly to be appropriate 
here. In the circumstances of this case, such a claim 
can hardly be substantiated. We do not think a 
remedy harsh which merely seeks to remove the 
coercive effects of an agreement unlawful on its face. 
The parties to such a contract are ill situated to 
protest an order which has become necessary as @ 
consequence of their own improper acts. And, as we 
have shown, these clauses were neither the product 
of inadvertency, nor a matter of ‘unfelicitous word- 
ing,’ as intervenors suggest (Int. Br. 27). Indeed, 
it is perhaps not too much to assert that the clauses 
themselves constituted the true explanation of the 
failure of any non-member or non-applicant for 
membership to be found on the supplemental hiring 
list. * * © Where only issuance of a complaint could 
inspire an agreement not to enforce such a clause, 
the violation does not become ‘technical’ merely be- 
cause there appeared no applicant for employment 
or employee resisting unionization to whom it was 
known to have been applied (J. A. 4a, 16a). Nor can 
it legitimately be said, as above shown, that the 
clauses became inoperative through disuse where 
the record shows neither that it was not used, nor 
that it was disregarded, in actual practice.”’ 


We thought it grudging on the part of the Trial Ex- 
aminer to concede only the negative, that ‘‘examination of 
representatives of both the companies and the Union, as 
adverse party witnesses, by the General Counsel failed to 


extract any admissions or other evidence that the unlawful 
contract clauses had been followed in practice’? (J. A. 15), 
in the face of all the affirmative proof that, when initially 
hired, practically all the employees on the supplemental 
list were neither members of, nor applicants for member- 
ship in, the Union. The Board’s brief, in attempting to 
obtain moral coloration to justify what is essentially grossly 
punitive action on the Board’s part, insinuates a hypothesis 
resting on a misstatement of the facts in the record, and 
completely at odds with what the record shows. 


We submit that there is no need for ‘‘distillation’’ where 
the affirmative evidence of non-discriminatory conduct runs 
so strongly in the delineation of the true meaning of the 
hiring clause. As this Court said in Honolulu Star-Bulletin, 
Lid. v. N. L. R. B. (D. C. Cir. 1959), — App. D. C. —, 274 
F. 2d 567, at page 569: 


“If the terms of the contract were ambiguous, * * * 
we would look to the conduct of the parties to ascer- 


tain its meaning. * * * During the year preceding 
the hearing the foreman, who had power to hire, 
had employed four non-Union men. These facts sup- 
port the provisions of the contract as we read them.”’ 


B. Regardless of Whether Section D, Article II (J. A. 
119) of the Collective Agreement, Against Its 
Factual Background, Constitutes a “per se’”’ Act of 
Assistance on the Part of the Petitioners to the 
Intervenors in Violation of Section 8 (a)(2) of the 
Act, the Board Is Not Authorized to Disestablish 
Intervenors and Deprive the Workers of Collective 
Bargaining Representation and Contractual Rights. 


As has become apparent from the Board’s brief, the 
sole targets for punitive action on the part of the Board 
have now become the Intervenors and the employees of the 
Petitioners whom the Intervenors represent. The conse- 
quences, as we pointed out in our main brief, are no less 
than the destruction of collective bargaining on the water- 
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front of Puerto Rico and the infliction of boundless harm 
upon the workers and their Union. 


Section 8 (a)(2) of the Act, the unchanged ‘‘company 
union’? section of the old Wagner Act (except for the addi- 
tion of a proviso not here relevant), prescribes that it 
shall be an unfair labor practice for an employer, 


‘to dominate or interfere with the formation or 
administration of any labor organization or con- 
tribute financial or other support to it; * * *’’. 


Respondent urges that the remedy for any violation 
of Section 8 (a) (2), in the nature of illegal assistance is— 
uniformly, conventionally, ordinarily, and routinely—dis- 
establishment of the union, destruction of the substantive 
provisions of its collective bargaining agreements, and 
deprivation of all rights of the employees affected to repre- 
sentation and collective bargaining, all until such time as 
the Board shall order a certification election—regardless 
of the degree of the violation, the circumstances of its com- 
mission, or the involvement of any question concerning 
representation. To this end they urge N.L. R. B. v. District 
50, United Mine Workers (1958), 355 U. S. 453, as authority 
for uniform, rubber-stamp application of the withdrawal- 
of-recognition provisions here sought to be imposed. In 
doing so here, the Board ignores the express caveats of the 
Supreme Court that, ‘‘The Board may not apply ‘a remedy 
it has worked out on the basis of its experience, without 
regard to circumstances which may make its application to 
a particular situation oppressive and therefore not caleu- 
lated to effectuate a policy of the Act. * * * The Board’s 
provision for a Board certification must therefore be ex- 
amined in the light of its appropriateness in the circum- 
stances of this case’’ (p. 458). 


The United Mine Workers case, supra, makes it per- 
fectly obvious that it was speaking in reference to that type 
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of Section 8 (a)(2) violation where the illegal assistance 
directly affects the ‘‘employees’ freedom of choice of a 
representative’’ (p. 458). In other words, as the first foot- 
note of the opinion indicates, the Court was dealing with 
a situation where the illegally assisted union was favored 
over a rival seeking to organize the workers. In such a 
situation a uniform rule directing the employer to dis- 
establish the assisted union until such time as the workers 
make their own self determination of representatives 
through a free election is manifestly and obviously an 
appropriate remedy calculated to effectuate a policy of the 
Act. 


This principle was admirably stated by Kerner, C. J., 
in Harrison Steel Co. v. N. L. R. B. (7 Cir. 1952), 194 F. 2d 
407, where he said: 


“It has repeatedly been told that an employer may 
not intrude in matters concerning the self-organiza- 
tion of his employees. He must refrain from all 


interferences, he must maintain a strictly neutral 
attitude. Especially is this so where the adherence 
of the employees is being sought by rival labor or- 
ganizations. * * *’’. 


In cases such as this where no rival is on the scene and 
where there is no question of coercion in the matter of 
selection of a bargaining representative, the Board itself 
has frequently withheld the application of so drastic a 
remedy. Thus in Puerto Rico Steamship Association 
(1953), 103 N. L. R. B. 1217, enforced (1 Cir. 1954), 211 
F. 2d 274, the Trial Examiner, in recommending that dis- 
establishment not be prescribed, stated at p. 1248; 


‘¢ Although violation of Section 8 (a) (2) and 8 (b) (2) 
has been found herein, I do not believe the purposes 
of the Act will be served by requiring the employers 
to withhold recognition from the ILA and its locals 
until their right to represent the employees has 
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legally been established by certification. * * * There 
is no competing union in that respect; nor is there 
any showing or contention that the above Unions 
do not represent uncoerced majorities of the em- 
ployees.”’ 


Similarly, in Paczfic Intermountain Express Company 
(1954), 107 NLRB 837 at p. 850, the Board said: 


“We have found that the Respondents’ 1949 and 
1952 contracts contained seniority provisions viola- 
tive of Section 8 (a)(1), 8 (a)(2), 8 (a) (3), 8 (b) 
(1)(A), and 8 (b)(2) of the Act and that the Re- 
spondents discriminatorily enforced these provi- 
sions. Accordingly we shall order the Respondents 
to cease giving effect to the unlawful seniority pro- 
visions of their collective bargaining agreements and 
to refrain from executing agreements in the future 
containing such unlawful seniority provisions, in 
view of all of the circumstances, including the fact 
that the unlawful seniority provisions of the con- 
tracts herein are not inseparable from or basie to 
the remaining provisions of the contracts and the 
further fact that the contracts involved herein apply 
not only to the Respondents, but to several thousand 
employers and various Teamsters’ locals in a 12- 
State area, we shall not order the Respondents to 
cease giving effect to their entire contracts, nor 
shall we order the Company to withdraw or with- 
hold recognition from the Union.””’ 


“29 The adoption of the usual order requiring the Company 
to cease giving effect to its agreement with the Respondent 
Union and to withhold recognition from the Union as the 
representative of its employees, unless and until that organi- 
zation shall have been certified by the Board (see Julius 
Resnick, Inc., 86 NLRB 38), is discretionary with the Board. 
Such remedy need not be applied where it would not effectu- 
ate the policies of the Act. Construction Specialties Company, 
102 NLRB 1542.” 
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Many cases presenting contractual illegality in union 
security matters have not been accorded the drastic treat- 
ment by way of a remedy which the Board proposes here. 
Thus, merely because violations of §8 (a)(2) were not 
sought to be established by the Board or were not, in so 
many words, alleged in the Board complaints, illegal as- 
sistance to unions far greater than any charged here, and, 
in each instance (unlike the instant case), coupled with 
actual discriminatory practice, brought down no disestab- 
lishment remedy on the offending unions in Bull Insular 
Lines, Inc. (1954), 108 NLRB 433; Local 357, International 
Brotherhood of Teamsters v. N. L. R. B. (D. C. Cir., No. 
14794, 1960) — App. D. C. —, — F. 24 — 39 CCH Labor 
Cases 66,226; NV. L. R. B. v. Dallas General Drivers, Local 
745 (5 Cir., 1956), 228 F. 2d 702; NV. L. R. B. v. Gottfried 
Baking Co. (2 Cir. 1954), 210 F. 24 772; NW. L. R. B. v. Local 
60, United Brotherhood of Carpenters (7 Cir. 1960), 273 
F. 2d 699; NW. L. R. B. v. McCloskey and Co., Inc. (3 Cir. 
1957), 255 F. 2d 68; W. L. R. B. v. McGraw & Co. (6 Cir. 
1953), 206 F. 2d 635; NV. L. R. B. v. Shuck Construction Co. 
(9 Cir. 1957), 243 F. 2d 519; or Red Star Express Lines v. 
N.L. R. B. (2 Cir. 1952), 196 F. 2d 78. 


In short, Respondent is saying to this Court that so 
long as it is correct in finding a violation of Section 8 (a) 
(2), it may shelter behind a barricade of impregnable 
expertise and apply its ‘‘conventional’’, ‘“‘routine’’, or 
‘“‘ordinary’’ remedy for that violation, woodenly and me- 
chanically, without regard to the degree, pervasiveness, or 
seriousness of effect of the violation so found, or the con- 
sequences of the application of the remedy itself. It was 
precisely that sort of undifferentiated, blunderness appli- 
cation of the Brown-Olds remedy ‘‘more or less routinely 
and with regular incantation of the same words’’® that led 


* Building Material Teamsters Local 282 v. N. L. R. B. (2 Cir. 
1960), — F. 2d —, 39 C. C. H. Labor Cases 166,300 at page 69,647. 
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to its chilly reception in the Court of Appeals. The Courts 
have not tolerated application of remedies, routine or other- 
wise, which, in particular circumstances, are harsh, oppres- 
sive and, therefore, not caleulated to effectuate policies of 
the Act. 


We submit that none of the amerioration, hinted at but 
not offered in the Board’s brief, makes the disestablish- 
ment remedy here any less inequitable or undeserved, nor 
does the observation of the Board (footnote 7, page 8 of 
the Board’s brief) that Petitioners, the nominally offend- 
ing parties, may, if they chose, stay with rather than 
depart from the contractual provisions governing the 
wages, hours, seniority rights, and other terms of the 
employment of their personnel, detract from the fact that 
the employees are here suffering the incaleulable loss of 
having their contractual rights reduced to a matter of 
mere sufference on the part of their employers. 


We, of course, adhere to our position as set forth in our 
main brief. Notwithstanding the Board’s semantic exer- 
cises, it is manifest that neither on its face nor as prac- 
tically construed by the parties, did the deleted clause 
require preferential hiring. Even if, perchance, the deleted 
clause was unlawful, the circumstances plainly dictated 
that the Board should not have gone any further than is 
indicated by the succinct statement of the Intermediate 
Report (J. A. 16): 


‘Where the contracting parties agree not to enforce 
and in fact do not enforce an unlawful union security 
clause, the Board has held that there is a violation 
of Section 8 (a) (1) only, on the part of the company, 
and a violation of Section 8 (b)(1)(A) only, on the 
part of the Union. In such a situation, the mere 
continued inclusion of the offending clauses in the 
contract will not be held to be a violation of Section 
8 (a)(3) on the part of the Company, or of Section 
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8 (b)(2) on the part of the Union. If the parties, 
however, go further and inform the employees of 
their intention not to continue the unlawful clause 
in effect, no violation at all will be found.’’ 


As we pointed out on pages 16 and 17 of our main brief, 
there is abundant affirmative evidence that notice of the 
deletion of the hiring clause was in fact communicated to 
the employees. 


Finally, the Board’s brief is featured by a significant 
omission which, in its silence, shrouds the why and where- 
fore of this case. Two cases are here embedded in one—the 
case the Board started and the case presented here. It is 
obvious from a reading of the record that in the hearing 
before the Trial Examiner, the Board pursued the theory 
that they were dealing with an exclusive Union hiring hall 
or exclusive Union referral situation in which guilt would 
be established by proof of failure to observe the criteria 
of Mountain Pacific Chapter (1957, opinion of March 27, 
1958), 119 NLRB 883. Certainly that was the theory con- 
sistently followed by Counsel for the General Counsel (J. A. 
87-95). The theory was, of course, inapposite and not at all 
applicable to the facts of the case and the result was that 
instead of dismissing the abortive case as it should, in all 
candor, have done, the Board attempted to cover up with 
the jerry-built structure of the improvised second case. 
Consistently from the Intermediate Report on, and through 
the Board’s Decision and Order to the Board’s brief now 
before this Court, the presentation now hangs on the tenu- 
ous thread of what is, at most, an ambiguous sentence never 
understood or applied in the sense which the Board now 
assigns to it. 


This is the comedy of errors which the Board now 
brazens out. Gone is all mention of a Mountain Pacific 
situation, of closed shop, exclusive union referral, and 
exclusive union hiring hall. All that remains on the wisp 
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which is the second case, buttressed as it is with thinly 
distilled inferences, is the heavy remedial armamentarium 
which, however arguably appropriate to a proven first case, 
has no place here. 


CONCLUSION 


For the foregoing reasons, as well as those stated in our 
main brief, the Decision and Order of the Board herein 
should be set aside and denied enforcement in its entirety. 


Dated: May __, 1960 


Respectfully submitted, 


Seymour W. Mmez, 
400 Madison Avenue, 
New York 17, New York, 
Attorney for Intervenors. 
Mruron Horow!rz, 


on the Brief. 


